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This is in response to your request for a ruling dated
Septenber 29, 1998, submtted by your authorized representative,
and a telephone conference hel d on Decenber 17, 1999, in mhlch ou
request a nunber of letter rulings under sections 401(a)
408a, and 2518(b) of the Internal Revenue Code. The f0||OMAng
facts and representations have been submtted in support of your
request.

Individuals A and B were involved in an autonobile accident in
State N on ****xxxxxxxxx*xx | ndividual B died that sameday,
*rkkkxkwxxxxxxx | ndividual A died several days later on *******
*xxxxkx At the timeof their deaths, Individuals A and B were
residents of State M Although Individuals A and B were subject to
State Ms version of community property |aw known as marital
property, they had executed Agreement E on sxxxsxxxx+xxxxxx Which
In part” stated that any interest in any deferred eqfloynent
benefits, Individual Retirement Accounts (IRAs), annuni ties
shal | onIy be owned by the titled spouse.

At the time of his death, Individual A owned IRA K wth
Corporation P as I RA custodian. This account had a date of death
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val ue of approximately x¥xxxxxxx | ndividual A's date of birth was
xkkkkkxxkxxx At the tmeof his death Individual A was ** years of
age and had therefore not reached the required beginning date for
distributions fromiras and qualified plans. At the tine of her
death, |Individual B was the owner of IRA L, with Corporation Q as

| RA custodian. This account had a date of death val ue of

approxi mately »*****x%% | ndividual B's date of Dirth was *x¥xx*xxx
*kkkxxx At the tine of her death, Individual B was ** years of
age and she had therefore not reached the required beginning date
for distributions from iras and qualified plans.

The beneficiary designation for 1RA K nanes |Individual B as
the primary beneficiary, and further nanes Trust F as the
contingent beneficiary. The beneficiary designation for IrRa L
nanes Individual A as the primary beneficiary and Trust F as the
contingent beneficiary.

On *xxxxxxxxkxxxx* |ndividuals A and B signed Trust F. Under
Trust F, Individuals A and B are the initial trustees. Upon the
death of either Individual A or B, Trust F provides that two trusts
are to be created, Trust G and Trust H  The surviving spouse is to
serve as the sole trustee of the trusts.

Trust F states in Article 111 (B) (1) (e) that Trust Hor Trust G
shall be funded with a fractional share sufficient to elimnate or
mnimze the federal estate tax. The specific wording of that
provision is as follows:

c. The snmallest fractional share of the renaining
trust estate that, if added to the total value for
federal estate tax purposes of all other interests

in property that pass or have passed from the deceased
spouse to or in trust for the surviving spouse, and if
includible in the deceased spouse's gross estate for
federal estate tax purPoseS and qualified for the
marital deduction, will entirely elimnate (or reduce
to the maxi num possible extent) any federal estate tax
at the death of the deceased spouse after taking into
account :

1. Al available deductions taken in determ ning
the federal estate tax payable by reason of the
death of the deceased spouse.

2. The net value of all other property, whether
it is given under this instrunent and whether it
passes or has passed to or in trust for the
surviving spouse so that it is included in the
deceased sPouse's gross estate and qualifies for
the federal estate tax narital deduction.

3. All credits allowed for federal estate tax
pur poses, provided that the federal credit for
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state death taxes shall only be considered to the
extent that its use does not cause the payment of
any state estate tax (it being our intention
however, that the state death tax credit available
to the deceased spouse's estate for the paynent of
any state inheritance tax be fully taken into
account in determning the size of the survivor's
trust even if use of the credit causes an increase
in the anobunt of inheritance tax payable); and
provided no credit shall be taken into account in
determning the size of the survivor's trust if the
credit shall result in the disallowance of the
marital deduction.

Upon the death of either Individual A or Individual B, Trust G
became irrevocabl e pursuant to the provisions of Article vII(C) of
Trust F which states as foll ows:

On the deceased spouse's death, the surviving
spouse may anend, revoke, or termnate the
survivor's trust. [Trust G} may not be

anended, revoked, or termnated except as
provided in Paragraph V(H. On the surviving
spouse's death, none of the trusts may be anmended,
revoked, or termnated except as provided in
para%{aph V(H. On revocation or termnation

of the survivor's trust, the Trustee shal

promptly deliver to the surviving spouse all or the
designated portion of the survivor's trust assets.

Trust F further provides in Article IV(CQ (2) as follows:

Upon the surviving spouse's death, if and to the
extent that the surviving spouse shall not have
effectively disposed of all property of the
survivor's trust through a valid and effective
exerci se of a power of appointnent, all of the
remai ning assets of the survivor's trust shall be
distributed to the Trustee of [Trust F) to

be added to the [Trust F] assets and to be
thereafter held, admnistered, and distributed as
part of the [Trust F]

~Neither Individual A nor Individual B executed a power of
appoi nt nent .

Trust F provided in Article V(C) that "after the surviving
spouse's death, when there is no living child of ours under the age
of 22, the Trustee shall divide [Trust @] into equal shares so that
there will be one share for each of our children who is then living
and one share for each of our children who has been deceased and is
survived by then living issue."”
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Trust F provides in Article V (A (1) that "the net incone
shall be distributed to any one or nore of a group consisting of

the surviving spouse and our issue." This same section goes on to
state that distributions of principal my be nmade to the sanme group
for "maintenance, education, support and health." These words are

specifically included in the list of "ascertainable standards"

provisions in section 25.2514-1(c) (2) of the Income Tax _

Regul ations, therefore distribution of principal from Trust F is

?overned by ascertainable standards, whereas distribution of incone
romthe Trust F is not.

~ Trust F further provided in Article v(b) (2) that the
"principal shall be distributed to the child as follows: one half
to the child when he or she has reached the age of **, and the
bal ance when he or she has reached the age of ** n At the tinme of
their deaths Individuals A and B had two children, both of whom
were living and over the age of #+,

y Trust F and Trust G are valid trusts under the laws of State

On **xs*x*x*x%xxxxx%%x a5 permtted by State Mlaw, the persona
representatives of Individual A's estate executed two disclainers
on his behalf. The first disclaimer disclaims any and all interest
that Individual A or his estate may have now or in the future in
and to IRA L, a brokerage account registered in Individual B's name
at Corporation P through Corporation Q with a fair market value of
approxi mately ********%% gn wxxwxwxxxxekxx+x and any subsequent
investment return attributable thereto.

This disclaimer was delivered to the appropriate party on
*kkkxxxkkkkkkkkxxx  The second disclainer disclainms (1) any rights
I ndividual A may have had in any fiduciary or other capacity,
including, but not limted to, the right to direct distribution of
income, as the appointed trustee of Trust G created under Trust F
to receive or direct the payment or distribution of any incone from
said Trust G and (2) Individual A s appointment as Trustee of
Trust G under Trust F.

The second disclaimer was delivered to the appropriate party
on *x¥xkwkxxxkkwxx  State M |law provides that a person's right to
di scl aim property survives the person's death and nmay be exercised
by that person's personal representative or special adm nistrator
upon receiving approval from the court having jurisdiction over the
person's estate after hearing upon notice to all persons interested
In the disclained property. Both disclainers have been approved by
the court having jurisdiction over Individual A's estate.

The personal representatives of Individual A's estate have
di sclaimed any interest which Individual A or his estate may be
entitled to receive fromIRA L. This disclainmer has been approved
by the Court in which Individual A's estate is pending and has been
delivered to the plan admnistrator for |IRA L.
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Copies of Trust F and information required to be provided to
t he ﬁlan admnistrators prior to the end of nine nonths after the
death of Individuals A and B pursuant to section 1.401(a) (9)-1 QA
D-7 of the Proposed Income Tax Regul ations have, in fact, been so
provided. The trustees may decide to termnate Trust F when al
trust purposes and intents have been satisfied.

I ndividuals A and B were survived by two adult children
| ndi viduals C and D, both of whom are beneficiaries of Trust G and
are identifiable by the terms of Trust G Each of these
beneficiaries is less than 70 1/2 years of age. Individuals C and
D would |like to have separate and equal shares of IrRas K and L
created for each of them and transferred in trustee-to-trustee
transfers to separate |RA trustees to allow for nmanagenent
accordln% to the individual beneficiary's investment objectives.
Upon in-kind distribution of the inherited IrRAs, the two
beneficiaries would like to convert such new IRAs to Roth IRAs.

Based upon the above information, your authorized
representative has requested the follow ng rulings:

(1) That the disclainers executed on behal f of I|ndividual A
and his estate are qualified disclaimers as that termis defined in
section 2518(b) of the Internal Revenue Code.

(2) That Trust F satisfies section 1.401(a) (9)-1 Q%A D-5 and
D-6 of the proposed regulations in that Individuals C and D are
desi gnated beneficiaries of IRAs K and L for purposes of
determning the distribution period under section 401(a) (9) of the
Internal Revenue Code.

(3) That distributions fromiIras Kand L to Trust F w ||
qualify as exceptions to the five-year rule under section
401(a) (9) (B) (iii) of the Code, allowing such distributions to be
made overt he tmeperiod nmeasured by the |ife expectancy of
Individual C, the designated trust beneficiary with the shortest
l'ife expectancy.

(4) That the creation of two equal |RA subaccounts for the
two beneficiaries, Individuals Cand D, will not affect the tax
geferrgd status of the funds and will not be treated as a taxable

i stribution.

(5) That the trustee-to-trustee transfer of the existing
IRAs IRAs Kand L to new IRA accounts will not constitute the
payment or distribution of taxable funds to the beneficiaries and
Is not a rollover contribution prohibited by Code section
408 (4d) (3) {(C) .

(6) That subsequent to the trustee-to-trustee transfers of

the IRA assets as described above, the two trust beneficiaries,
Individuals Cand D, will each be allowed to take distributions
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fromtheir respective separate new IRAs over the |ife expectancy of
Individual C, the older of the two trust beneficiaries

(7) That subsequent to the trustee-to-trustee transfers of
the | RA assets as described above, and the termnation of Trust F,
the new 1RAs will satisfy the requirenents under sections 408(a)
and 40&3(d) (3) (c) of the Code.

(g) That the beneficiaries will be allowed to convert their
inherited IRAs to Roth IRAs.

Section 2518(a) of the Code provides that, if a person makes a
qualified disclainer with respect to any interest in property,
Subtitle B (relating to the estate, gift and generation-ski ppi ng
transfer taxes) shall apply with respect to such interest as if the
interest had never been transferred to such person.

Section 2518(b) of the Code provides that the term"qualified
di sclaimer" means an irrevocabl e and unqualified refusal by a
person to accept an interest in property but only if-

(1) such refusal is in witing,

(2) such witing is received by the transferor of the
interest, the transferor's |legal representative, or
the holder of the legal title to the property to
which the interest related not |ater than the date
which is 9 nonths after the later of-

(A) the date on which the transfer creating the
interest in such person is nmade, or
(B) the day on which such person attains age 21

(3) such person has not accepted the interest or any
of its benefits, and

(4) as a result of such refusal, the interest passes
wi t hout any direction on the part of the person
maki ng the disclainer and passes either-

(A) to the spouse of the decedent, or _
(B) to a person other than the person making the
di scl ai ner.

Section 2518(b) (2) of the Code requires that a disclainer be
made wi thin nine nonths of the date of the transfer creating t he
interest. Wth respect to transfers made by a decedent at death,
or transfers that becone irrevocable at death, the transfer
creating the interest occurs on the date of the decedent's death,
even if an estate tax is not inposed on the transfer (See section
25.2518-2(a) (3) of the Incone Tax Regul ations).

Section 25.2518-2(d) (2) of the regulations provides that if a

beneficiary who disclains an interest |n_proEerty is also a
fiduciary, actions taken by such person in the exercise of
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fiduciary Bomers to preserve or maintain the disclaimed propert
shall not be treated as an acceptance of such property or any o
its benefits. Under this rule, for exanple, an executor who is
also a beneficiary may direct the harvesting of a crop or the
general maintenance of a home. A fiduciary, however, cannot retain
a wholly discretionary power to direct the enjoynent of the
disclaimed interest. For exanple, a fiduciary's disclainer of a
beneficial interest does not neet the requirenents of a qualified
disclainer if the fiduciary exercised or retains a discretionary
power to allocate enjoynent of that interest among nmenbers of a
desi gnated cl ass.

Under section 25.2518-2(e) (1) of the regulations, in order to
constitute a qualified disclaimer, the disclaimed interest nust
pass W thout any direction on the part of the person naking the
disclainmer to a person other than the disclaimnt. The
regU|renents of a qualified disclainer under section 2518 of the
Code are not satisfied if the disclaimant, either alone or in
conjunction with another, directs the redistribution or transfer of
the property or interest in property to another person (or has the
power to direct the redistribution or transfer of the property or
Interest in property to another person unless such power is limted
by an ascertainabl e standard).

Section 25.2518-3(a) (1)} of the regulations provides that the
disclaimer of all or of an undivided portion of any separate
interest in property nay be a qualified disclaimer even if the
di scl ai mant has another interest in the same property. In general,
each interest in property that is separately created by the
transferor is treated as a separate interest. For exanple, if any
income interest in securities is bequeathed to A for life, then to
B for Ilife, with remainder interest in such securities bequeathed
to A's estate, and if the remaining requirenents of section 2518(b)
are net, A could make a qualified disclaimer of either the incone
interest or the remainder, or an undivided portion of either
interest. A could not, however, make a qualified disclainer of the
income interest for a certain nunber of years.

In Revenue Ruling 90-110, 1990-2 C. B. 209, a trustee executed
and delivered to the executor of a decedent's estate a declaration
to disclaimthe power to invade corpus for the benefit of a
specific beneficiary. The beneficiary neither consented to the
trustee's disclainer declaration nor nade an individual disclainer.
The decedent's will did not authorize the trustee to make such a
di sclaimer and the disclainmer was not valid under state |law. Rev.
Rul . 90-110 holds that if a trustee acting solely in a fiduciar
capacity disclaims a power to invade trust corpus for the benefit
of a specific beneficiary and the disclaimer is ineffective under
state law, the disclainer is not a qualified disclaimer for purpose
of section 2518(b) of the Code.

_ In the present case, the personal representatives of _
Individual A's estate have executed two witten disclainers on his
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behal f. One disclainer disclains any and all interest that

I ndividual A or his estate may have to IRA L. The second

di scl ai ner disclains any rights Individual A may have had in any
fiduciary or other capacity, including, but not limted to, the
right to receive or direct distribution of incone, as the appointed
trustee of Trust G created under Trust F, as well as Individual A's
appointment as trustee of Trust G Both disclainers have been
approved by the court having jurisdiction over Individual A's
estate and both have been delivered to the appropriate party.

I ndividual A did not accept any benefits from the disclaimed
property and the disclainers are valid under State M |aw

CGenerally, the disclaimer of a trustee is not effective for

pur poses of section 2518 of the Code (See Rev. Rul. 90-110).
However, in view of the fact that Individual A in his capacity as
trust beneficiary, has disclained all beneficial interest in both
the corpus and the income of the trust, such disclainers will be
effective to termnate all of Individual A's interests in the trust
and will constitute qualified disclaimers for purposes of section
2518(b) of the Code.

Therefore, with respect to your first ruling request, we find
that the disclainmers executed on behalf of Individual A and his
estate are qualified disclainers as that termis defined in section
2518(b) of the Internal Revenue Code.

Section 408(a) (6) of the Internal Revenue Code generally
provi des that under regul ations prescribed by the Secretary of the
Treasury, rules simlar to the rules of section 40l(a2 (9) of the
Code and the incidental death benefit requirements of section
401(a) shall apply to the distribution of the entire interest of an
i ndividual for whose benefit the trust is naintained.

Section 1.408-8, A Al of the proposed Income Tax
Regul ations states that individual retirement plans are subject to
the distribution rules for qualified plans provided in section
401(a) (9) of the Code and section 1.401(a) (9)-1 of the proposed
I ncone tax regul ations.

Section 401{(a) (9) (B) (ii) of the Code provides that a trust
shal| not constitute a qualified trust under this section unless
t he Elan provides that, if an enployee' dies before the distribution
of the enployee's interest has begun in accordance wth
subparagraph (A) (ii), the entire interest of the enployee will be
distributed within five years after the death of such enployee.

Section 401(a) (9) (By (iii) of the Code provides an exception to
t he above referenced 5-year rule. Under the exception, any portion
of an enployee's interest payable to a designated beneficiary which
is to be distributed (in accordance with regulations) over the life
of such designated beneficiary (or over a period not extending
beyond the |ife expectancy of such beneficiary) may be so
distributed beginning not later than 1 year after the date of the
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enpl oyee's death or such later date as the Secretary may by
regul ations prescribe.

Section 401(a) (9) (E) of the Code defines the term "designated
beneficiary" as any individual designated as a beneficiary by the

enpl oyee.

Section 1.401(a% (9)-1 ®A D-2A(a) of the proposed regul ati ons
rovides, in part, that that only individuals may be designated
eneficiaries for purposes of section 401(a) (9) of the Code. A

person who is not an individual, such as the enployee's estate, my

not be a designated beneficiary.

Section l.401(a%(9)—1 Q%A D-2A(b) of the proposed regul ations,
provides, in part, that (except as otherw se provided in D5 D6,
and E-5(e) (1)), if a person other than an individual is designated
as a beneficiary of an enployee's benefit, the enployee will be
t{eaﬁed %f having no beneticiary for purposes of section 401(a) (9)
of the Code.

Section 1.401(a) (9)-1 Q8A D-5(a) of the proposed regul ations
rovides, in part, that in the case in which a trust is naned as
eneficiary of an enployee, all beneficiaries of the trust wth
respect to the trust's interest in the enPonee's benefit are

treated as having been designated as beneficiaries of the enployee
under the plan for purposes of determning the distribution period
under section 401(a} (9) (ii) of the Code if, as of the later of the
date on which the trust is named as beneficiary, or the enployee's
required be?|nn|ng date, (1) the trust is a valid trust under state
law, or would be except for the fact that there is no corpus, (2}
the trust is irrevocable, (3) the beneficiaries of the trust who
are beneficiaries with respect to the trust's interest in the

enpl oyee's benefit are identifiable from the trust instrument
within the neaning of D-2, and (4) a copy of the trust instrunment
is provided to the plan.

Section 1.401(a) (9)-1 ®A D-5(b) of the proposed regul ations
provides, in Eart,_phat pursuant to D-2a, only an individual may be
a designated beneficiary. Consequently, a trust itself nmay not be
the designated beneficiary even though the trust is naned as a
beneficiary. However, if the requirenents in paragraph (a) are
net, for Purposes of section 401(a) (9), distributions made to the
trust will be treated as paid to the beneficiaries of the trust
wWth respect to the trust's interest in the enployee's benefit.

Section 1.401(a) (9)-1 Q®A D-6 of the proposed regul ations
further provides that in the case in which a trust is naned as
beneficiary of an enployee, all beneficiaries of the trust with
respect to the trust's interest in the enployee's benefit are
treated as designated beneficiaries of the enployee under the plan
for purposes of determning the distribution period under section
401(a)(9) (BY (iii) and (iv) of the Code if the requirenments of
section 1.401(a) (9)-1, QA D-5 and other applicable requirenents
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are satisfied as of the specified date. If the requirenents are
satisfied, distributions to the trust for purposes of section
401(a)(9) wll be treated as being paid to the appropriate
beneficiary of the trust wth respect to the trust's interest in
the enployee's benefit. However, if a trust is named as a
beneficiary of an enployee and if, the requirements referenced in
D-5 are not satisfied, the enployee will be treated as not having a
desi gnated beneficiary under the plan

Section 1.401(a) (9)-1 Q&A D-7(b) of the proposed regulations
provides, in relevant part, that by the ninth month beginning after
the death of the enployee, the trustee of the trust nust either
Brovide_the plan admnistrator with a final list of all of the

eneficiaries of the trust (including contingent and renai nder man
beneficiaries with a description of the conditions of their
entitlement) as of the date of death and certify that, to the best
of the trustee's know edge, this list is correct and conplete or
provide the plan admnistrator with a copy of the actual trust
docunent for the trust that is named as a beneficiary of the

enpl oyee under the plan as of the enployee's date of death.

Section 1.401(a) (9)-1 Q®A E-5(a) (1) of the proposed
regulations_provides, in relevant part, that if nmore than one
individual is designated as a beneficiary with respect to an
enpl oyee as of the applicable date for determ ning the designated
beneficiary, the designated beneficiary with the shortest life
expectancy will be the designated beneficiary for purposes of
determning the distribution period.

Section 1.401(a) (9)-1 Q%A H-2(a) of the proposed regul ations
provides, in pertinent part, that except as otherw se provided in
paragraphs (b) and (c), if an enployee's benefit under a plan is
divided into separate accounts (or segregated shares in the case of
a defined benefit plan), the separate accounts (or segregated
shares) will be aggregated for purposes of satisfying the rules in
section 401 (a) (9).

~Section 1.401(a) (9)-1 QA H2(b) of the proposed regulations
provides in pertinent part that if, as of the enployee's date of
death, the de5|?nated beneficiaries with respect to a separate
account differ fromthe beneficiaries with respect to other
separate accounts, such separate account need not be aggregated
with other separate accounts for purposes of section 401(a)(9).

Section 1.401(a) (9)-1 Q%A H 2A of the proposed regul ations
provides that a separate account in an individual account is a
portion of an enployee's benefit determ ned by an acceptable
separate accountln% including allocating investment gains and
| osses, and contributions and forfeitures on a pro rata basis in a
Beaignable and consi stent manner between such portion and any ot her

enefits.
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Revenue Ruling 78-406, 1978-2 C. B. 157, provides that the
direct transfer of funds fromone IRA trustee to another |RA
trustee does not result in such funds being paid or distributed to
the participant. This revenue ruling further provides that in the
absence of paynment or distribution, the transfer would not be a
rol l over contribution because such funds are not within the direct
control and use of the participant, and that this conclusion woul d
apply whether the bank trustee initiates or the IRA participant
directs the transfer of funds.

In this case, Trust F neets the requirements applicable to
trusts in sections 1.401(a) (9)-1 Q®A p-2a, D-5 and D-6 of the
Broposed regul ations with respect to its status as a named

eneficiary of IRAs K and L (although only individuals such as

I ndividuals C and D in this case maybe desi gnated beneficiaries

for purposes of section 401(a) (9) of the Code). Distributions from
IRAs K and L, which had not yet begun atthe timeof death of
Individuals A and B, wll be nade over the life expectancy of
Individual C, the designated beneficiary with the shortest life
expectancy in accordance with section 1.401(a) (9})-1 QA E-5(a) and
(b) of the proposed regul ations.

Therefore, with regard to ruling request two, we conclude that

Trust F satisfies section 1.401(a) (9}-1 g&A D-5 and D6 of the

Broposed regulations in that Individuals C and D are designated

eneficiaries of TRAs K and L for purposes of determning the

g£§tribution period under section 401(a) (9) of the Internal Revenue
e.

Wth regard to ruling request three, we conclude that
distributions fromIras Kand L to Trust Fwll qualify as
exceptions to the five-year rule under section 401(a) (9) (B) (iiiL of
the Code, allow ng distributions over the tmeperiod measured by
the life expectancK of Individual C, the designated trust
beneficiary with the shortest |ife expectancy.

Wth respect to ruling requests four and five, there is no
prohi bition against the creation of subaccounts within the IRAs
representing the individual interests of nultiple beneficiaries.

In this case, the new IRAs will be naintained in the nane of the
deceased RRAparticipants, Individuals A and B, and the nere
segregation into subaccounts of the interests of nultiple
beneficiaries by the IRA custodian at the request of the
beneficiaries does not affect the character or qualifications of
the trustees or of the IRAs. The act of segregation does not
render any beneficiary's interest in such an | forfeitable, and
does not sugiect the the beneficiaries to any tax consequences, in
and of itself, as long as the IRAs are naintained in the name of
Individual A Here, the two equal subaccounts created for _
Individuals C and D sat|sf%_the special rules provided in section
1.401(a) (9)-1 Q&A H 2 and H 2A of the proposed regulations and the
principles established in Revenue Ruling 78-406, 1957-2 C B. 157.
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Therefore, wth regard to ruling request four, we conclude
that the creation of two equal |RA subaccounts for the two
beneficiaries will not affect the tax deferred status of the funds
and will not be treated as a taxable distribution. Wth regard to
rulin? request five, we conclude that the trustee-to-trustee
transfer of the existing IRAs, IRAs K and L, to new iras Wi l| not
constitute the payment or distribution of taxable funds to the
beneficiaries and is not a rollover contribution that would be
prohi bited by Code section 408(d) (3} (C), as long as the new IRAs
are maintained in the name of the deceased |RA participants,

I ndividuals A or B, respectively.

Wth respect to ruling request six, in accordance with section
1.401(a) (9)-1 Q&A E-5(a) (1) of the proposed regulations, if nore
than one individual is designated as a beneficlary, the designated
beneficiary with the shortest |ife expectancy will be the
desi gnated beneficiary for purposes of determning the distribution
period. Therefore, we conclude with regard to ruling request six
that subsequent to the trustee-to-trustee transfers of the IRA
assets as described above, the two trust beneficiaries will each be
allowed to take distributions fromtheir respective separate IRAs
over the life expectancy of Individual C,  the older of the two
trust beneficiaries.

Section 408(d) (1) of the Code provides that, except as
otherwi se provided in this subsection, any anount paid or
distributed out of an individual retirenment plan shall be included
in gross income by the payee or distributee, as the case nay be, in
the manner provided under section 72.

Section 408(d) (3) of the Code provides that section 408(d)(!l)
does not apply to a rollover contribution if such contribution
satisfies the requirenents of sections 408(d) (3) (A and (d)(3)(B)

Section 408(d) (3) (A) (i) of the Code provides that section
408(d) (1) does not apply to %n¥ amount paid or distributed out of
an IRA to the individual for ose benefit the account is
maintained if the entire anount received is paid into an Ira for
the benefit of such individual not |ater than the 60th day after
the day on which he receives the paynment or distribution.

Section 408{d) (3) (C) (i) of the Code provides, in part, that in
the case of an inherited IRA, section 408(d) (3) shall not apply to
any anount received by an individual from such account (and no
amount transferred from such account to another |RA shall be
excluded from incone by reason of such transfer), and such
i nherited account shall not be treated as an IRA for purposes of
determ ning whether any other anount is a rollover contribution

Section 408(d) (3) (¢) (ii) of the Code provides that an | RA

shal| be treated as inherited if the individual for whose benefit
the account is maintained acquired such account by reason of the
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death of another individual, and such individual was not the
surviving spouse of such other individual

Section 1.408-8 QA A-4 of the proposed regulations provides
that a surviving spouse is the only individual who may elect to
treat a beneficiary's interest in an IRA as the beneficiary's own
account .

Section 408A of the Code, added by section 302 of the Taxpayer
Relief Act of 1997, Public Law 105-34 (111 Stat. 788), established
the Roth IRA as a new type of individual retirement plan.

Section 408A(e) of the Code provides that the termqualified
rollover contribution neans a rollover contribution to a Roth IRA
from anot her such account, or from an individual retirenent plan,
but only if such rollover contribution nmeets the requirenments of
section 408(d) (3).

Section 1.408A-4 of the proposed regul ations provides rul es
relating to the conversion of traditional trRas into Roth IRaAs.
Under section 1.408A-4, any anount converted froma non-Roth IRA to
a Roth IRA is treated as distributed fromthe non-Roth IRA and
rolled over to the Roth IRA regardless of the actual means by which
the conversion is effected. The conversion anobunt is generally
includible in gross incone for the year of the conversion under
section 408(d) (1) and 408(d) (2). However, the conversion anount
nmust be a qualified rollover contribution under section 408a(e)
and, therefore, nust satisfy section 408(d) (3) of the Code.

Wth respect to ruling request seven, trustee-to-trustee
transfers fromiras Kand L wll be made to the new IRas,
established by Individuals C and D, respectively. The new IRAs,
al though for the benefit of Individuals C and D, will be naintained
in the nane of either Individual A or Individual B, the deceased
| RA particigants. You have represented that, in accordance wth
sections 408(a) ﬁ6) and 401(a)(9) of the Code, mninmm required
distributions will be nade fromthe new IRAas over the life
expectancy of Individual C the older of the two trust
beneficiaries, and such anounts will be included in gross income by
I ndividuals C and D.

Thus, with regard to ruling request seven, we conclude that
subsequent to the trustee-to-trustee transfers of the IRA assets as
described above, and the termnation of Trust F, the new IRAs W ||
Egélsfy the requirements of sections 408(a) and 408(d)(3)(C of the

e.

Wth respect to ruling request eight, 1ras Kand L are treated
as inherited 1RAs in accordance W th section 408(d) (3) (C) (ii) of
the Code. A distribution from such an IRA to a non-spouse is not
eligible for treatnent as a qualified rollover contribution under
sections 408A(e) and 408(d) (3) of the Code, and section 1.408a-4 of
the proposed regulations. Therefore, wth regard to ruling request
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eight, we conclude that the beneficiaries will not be allowed to
convert their inherited IRAs to Roth IRAs.

This ruling letter is based on the assunption that all of the
IRAs referenced herein neet the requirements of section 408(a) of
the Code at all tines relevant to the transactions described.

In accordance with a power of attorney on file with this
office, this letter is being sent to your authorized

representative.
mr (

Alan Pipkin, Manager

npl oyee Plans Technical Goup 5
ax enpt and Gover nnent
Entities Division

Encl osur es:

Notice of Intention to Disclose
Del eted copy of letter




