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Taxpayer's Name:

Taxpayer's Address:
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G oup Exenption Nunber:
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Dat es of Conferences:

LEGEND:
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| SSUES:

1. \Wether, based on the facts presented, X will maintain its
exenpt status under section 501 (c) (19) of the Internal Revenue
Code during the years under exam nation. If Xis unable to
maintain its exenpt status under section 501(c) (19) during the
years examined, wll it qualify for exenption under section
501 (cy (4) 7

2. Whet her contributions made to X are deducti ble under Code
sections 170(c) (3) and 2522 (a) (4) during the years under
examn nati on
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FACTS:

X is a veterans' organization, which applied for and
recei ved exenption as an organi zation described in section
501(c) (19) of the Code. Subsequently, X received a group
exenption under section 501 =y (19) for its state councils and
chanterea

During the years under exam nation, X was a nenbership
organi zation that was conprised of two classes of nenbers:
i ndi vidual and associ at e. I ndi vi dual nenbership was open to all
Y era veterans who served on active duty for other than training
purposes, during certain periods of tine. Associ ate nenbership
was open to famly nmenbers of individual nenbers, friends, and
t he general public. Associ ate nmenbers joined X because of their

interest in the causes that it supports. I ndi vi dual s who were
associ ate nmenbers include spouses, w dows, cadets, other
veterans, parents, grandparents, brothers. =ictore ~hildren

grandchildren and m scel | aneous nenbers.

I ndi vi dual nenbers had the right to vote, to serve as an

officer or director, to bring notions to the Board of Directors,
and to serve as national convention del egates.

Associ ate nmenbers had no voting rights, but could serve on
conmttees at the National, State, and Chapter level. |If an
associ ate nenber attended a national convention, the associate
menber could attend the convention neetings but had no right to
be on the convention floor wth elected del egates. Associ at e
menbers and individual nenbers paid the sane nenbership dues and
received a nenbership card and a subscription to X s magazi ne.

X s president appointed ar who
served as a special advisor to the Board of Directors and
provi ded informal counsel when requested on relevant issues

confronting the Board. Li ke other associate nenbers, the
could not vote, serve as an officer or director, or serve as a
natinm, 1l Aotoaaen State council presidents also could appcint

an to serve as a non-vot i ng membe r of t he state
councy |
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As part of the exam nation, X s nenbership records were
reviewed for the fiscal year ending w to establish whether it
satisfied the necessary nenbership requirenents to maintain its
exenption under section 501(c) (19) of the Code. Its total
menber shi p consisted of a individual nenbers and b
associ ate nenbers. X did not maintain any records as to whether
the associate nenbers are famly nenbers of an individual nenber,
or a veteran who is not a Y veteran. To ensure conpliance with
the nmenbership requirenents of section 501(c)(19), X surveyed its
associ at e nenbers.

The survey results were based on X s nenbership during the
first half of the fiscal year ending w Menbership as of x was
% I ndividual nenbers and t associ ate nenbers. Si nce not al
associ ate nenbers responded to the survey, X projected the
results of the survey as if all associate nenbers had responded.

The survey results showed that g of X's total nenbership
fell into a category of other persons who do not fall wthin
section 501 (c) (19)'s nenbership requirenents. These ot her
persons included parents, grandparents, brothers, sisters,
children, grandchildren, and the previously described
m scel | aneous nenbers.

A conference was held with X's representatives, where it was
suggested that X did not qualify for exenption under section
501(c) (19) of the Code and was not entitled to deductibility of
contributions under sections 170(c) (3) and 2522(a)(4), because
the menbership requirenents for these Code sections were not
satisfied. X's representatives took the position that the
associ ate nmenbers are not bona fide nenbers and should not be
included in the applicable nmenbership calcul ations. The cases of
Nat i onal Association of Postal Supervisors v. United States, 944
F.2d 859 (Fed Gr. 1991), Anmerican Postal Wrkers Union, AFL-CO
v. United States, 925 F.2d 480 (D.C. Gr. 1991), and Nati onal
Association of Life Underwiters, Inc. v. Conmssioner, 64 T.C
Meno. 379 (1992) were cited 1n support of the argunment that X s
associ ate nmenbers were not bona fide nmenbers and should not be
part of the nmenbership cal cul ation. Rev. Proc. 95-21, 1995-1|
C.B. 686, and Rev. Proc. 97-12, 1997-1 C.B. 631, were also cited
by X' s representatives.

Subsequent|ly, another conference was held with X s
representatives, during which it was agreed that a new
organi zation, Z, would be created, and X s associ ate nenbers
woul d be transferred to 2.

SSUR 1T - LAW:
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Section 501(c)(4) of the Code provides for the exenption of
civic | eagues or organizations not organized for profit but
operated exclusively for the pronotion of social welfare.

Section 1.501(c) (4)-1(a) (2) of the Income Tax Regul ations
descri bes the pronotion of social welfare as pronoting in sone
way the common good and general welfare of the people of the
community, such as bringing about civic betternents and social
I nprovenents. An organization is not operated for the pronotion
of social welfare if its primary activity is operating a socia
club for the benefit, pleasure, or recreation of its nenbers, or
is carrying on a business with the general public in a manner
simlar to organizations which are operated for profit.

Section 501(c) (19) of the Code provides for the exenption
from federal inconme tax of a post or organization of veterans of
the United States Arnmed Forces if such post or organization is:

(a) organized in the United States or any of its
possessi ons,

(b} at least 75 percent of the nenbers of which are
past or present nenbers of the Arned Forces of the
United States and substantially all of the other
menbers of which are individuals who are cadets or are
spouses, w dows, or w dowers of past or present nenbers
ofdthe Arnmed Forces of the United States or of cadets,
an

{c) no part of the net earnings of which inures to the
benefit of any private sharehol der or i ndividual

Section 1.501¢(c) (19)-1(c) of the regulations provides that
an organi zation described in section 501(c) (192} of the Code nust
be operated exclusively for one or nore of the follow ng
pur poses:

(1) To pronote the social welfare of the commnity as
defined in section 1.501(c) (4)-1(a) (2) of the regulations,

(2) To assist disabled and needy war veterans and nenbers of
the United States Arnmed Forces and their dependents, and the
wi dows and orphans of deceased veterans,

(3) To provide entertainnent, care and assistance to
hospitalized veterans or nenbers of the Arnmed Forces of the
United States,

(4) To carry on prograns to perpetuate the nenory of
deceased veterans and nenbers of the Arned Forces and to
confort their survivors,
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{5} To conduct progranms for religious, charitable,
scientific, literary, or educational purposes,

(6) To sponsor or participate in activities of a patriotic
nat ure,

(7) To provide insurance benefits for their nenbers or
dependents of their nenbers or both, or

(8) To provide social and recreational activities for their
nmenbers.

Wth respect to the nenbership requirenents under section
501{c) (19) of the Code, in Senate Report No. 92-1082, 92nd Cong.
2d Sess., 1972-2 C.B. 713 at 715, Congress stated that
"substantially all" neans 90 percent. Therefore, of the 25
percent of the nenbers that do not have to be past or present
menbers of the Armed Forces of the United States, 90 percent have
to be cadets, or spouses, etc. Thus, only 2.5 percent of a
section 501 (c) (19) organization's total nenbership may consist of
i ndi vidual s not nentioned above.

In National Association of Postal Supervisors v. United
States, supra, the Federal Crcuit affirned the Cains Court and
held that dues collected by a tax-exenot |abor oraanization from
“l'imted-benefit nenbers" were unrelated business income.
Limted benefit nenbers could not vote or hold office, although
an anendnment to the organization's constitution allowed them to
serve on conmttees in an advisory capacity.

In American Postal Wrkers Union, AFL-CIO v. United States,
supra, the Service held that dues from "associate nenbers" (i.e.
non- postal nenbers) were unrel ated business incone where such
menbers were entitled to insurance benefits, but were not nenbers
in any other sense.

In National Association of Life Underwiters, Inc. V.
Comm ssi oner, supra, the court |ooked at the above cases for
gui dance 1 n determning whether individuals were nenbers of an
association wthin the neaning of section 1.512(a)-1(f) of the
regul ations regarding the treatnment of advertising incone as
unrel ated busi ness i ncone. The court, in concluding that certain
i ndi vidual s were not nenbers, found that the purported "nenbers”
had no right to participate in the organization's direction, had
no obligation to help support the organization through regular
financial contributions, and did not constitute nenbers in the
organi zation's articles of incorporation and by-I|aws.

Rev. Proc. 95-21, supra, establishes when associate nenber
dues paynents received by organizations described in section
501(¢) (5) of the Code will be treated as gross inconme fromthe
conduct of an unrelated trade or business under section 512.
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Section 3 of the revenue procedure states that the Service wll
not treat dues from associate nenbers as gross incone from

unrel ated trade or business, unless for the relevant period, the
associ ate nenber category has been forned or availed of for the
princi pal purpose of producing unrel ated business incone. The
revenue procedure also states that the Service will treat dues
paynments from associ ate nenbers as not included in gross incone
fromunrelated trade or business if the associate nenber category
has been formed or availed of for the principal purpose of
furthering the organization's exenpt purposes.

Rev. Proc. 97-12, supra, anplifies and nodifies Rev. Proc.
95-21, supra. Section 3.03 of Rev. Proc. 97-12 affirnms that Rev.
Proc. 95-21 wll continue to apply to |abor organizations
described in section 501(c) (5) of the Code for purposes of
determ ni ng whether associ ate nenber dues paynents wll be
treated as gross incone from unrelated trade or business under
section 512.

| SSUE 1 - RATIONALE

An organi zation nust satisfy two requirenents to be
described in section 501{c) (19) of the Code. First, the
organi zati on nmust satisfy a nenbership test, and second, its
activities must further purposes listed in section 1.501{(c} {19)-

1(c) of the regul ations. If the nmenbership requirenents are not
satisfied, then the organization will not qualify for exenption
under section 501(c)(19). However, such an organization could be

described in section %01(c)(4), if its activities further socia
wel fare purposes.

The nenbership test under section 501(c) (19) of the Code
provi des that an organi zation's nenbership nust be conposed of
t he foll ow ng:

a. 75% of the nenbership nust consist of past or present
menbers of the Arnmed Forces;

b. substantially all of its other nmenbers need to be

i ndividuals who are cadets or are spouses, Ww dows, or

wi dowers of past or present nenbers of the United States
Arnmed Forces or of cadets. "Substantially all" has been
defined to nmean 90% of the remaining 25% of the nenbership.
Therefore, 22.5% of the organization's nenbership can
consi st of cadets, spouses, w dows and w dowers of cadets or
menbers of the Arnmed Forces; and

c. the remaining 2.5% of the nenbership can be anyone.
In determ ning whether an individual is a nenber of a

veterans' organization for purposes of section 501(c) (19) of the
Code, such an individual nust be involved in the organization in
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such a manner as to further the organi zation's exenpt purposes,
rather than joining to receive a personal benefit, such as the
right to purchase health insurance.

Section 501(c) (19) of the Code does not define the neaning
of nenber as being an individual who has the right to control the
day-to-day operations of the organization, such as having the
right to vote. Menmbership in a section 501(c) (19) organization
i s based upon anal yzing the organi zation's organi zi ng docunent,
whi ch defines the rights and obligations of nenbership.

X' s menbership requirenents are governed by its
constitution. For the years under exam nation, X s menbership
consisted of two classes of nmenbers: individual and associ ate.
The individual mnenbership is conposed of veterans serving in the
Y war, and the associate nenbership is generally composed of al

non-veterans. X has satisfied the necessary veteran menbership
conposition, as it exceeded the minimum % veteran nenbership
requi rement by being conposed of 3 veterans. The problem with

X's nmenbership is that X did not maintain records detailing the
conposition of its associate nenbership, and specifically,

whet her nore than 2.5% of its nenbers were not cadets, spouses,
and wi dows or w dowers of past or present nmenbers of the United
States Arned Forces, or of cadets. X surveyed its nenbership and
was able to show that nore than 2.5% of its total nenbership were
not veterans, spouses, w dows, w dowers, or cadets. Thus X did
not satisfy the section 501 (c) (19) nmenbership requirenents for

t he years under exam nation, because it had too many associate
menbers who did not fall within the requisite categories.

X argues that its associate nenbers are not bona fide
menbers and should not be part of the nmenbership calculation for
pur poses of section 501(c) (19) of the Code based upon the court
cases and revenue procedures mentioned previously. In
particular, X asserts that the associate nenbers have no voice in
its operations and enphasizes the associate nenbers' |ack of
voting rights.

X' s operations are distinguishable from the court cases and
revenue procedures discussed above, because X' S associ ate nenbers
have joined X to further its exenpt purposes rather than to
recei ve personal benefits. The associate nmenbers join X because
of an interest in its exenpt purposes and causes. The associ ate
memher~ —=o ~srtjicipate in X's national convention and serve on
t he conmttee at the national convention.

Furthernore, X s newsletter provides details with respect to the
ext ensive invol venment of associate nmenbers in its exenpt

functi ons. As the associate nenbers are significantly invol ved
in Xs exenpt activities and there is no evidence that the
associate menbers joined X solely to receive personal benefits,

t he assoct ate members are bona fide nenbers for purposes of

o e 018 ATl ofrheavailanle informst jon indicate
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that the associ ate nenber category has been forned or availed of
for the primary purpose of furthering X s exenpt purposes. See
Rev. Proc. 95-21, supra.

-8-

Even though X did not satisfy the nenbership requirenments of
section 501(c) (19) of the Code, it carried on activities that
pronoted the social welfare of the community within the neaning
of section 501(c)(4). Thus, for the years under exam nation, X
met the requirenments for recognition of exenption as an
organi zati on described in section 501{c) (4}.

On v, X transferred its associate nenbership into an adjunct
unit, Z, which would be classified as an organi zati on descri bed
in section 501(c) {(4) of the Code. The effect of establishing Z
is to allow X again to be described in section 501 (c) (19) by
having a 100% nenbership of veterans.

| SSUE 1 - CONCLUSI ON:

X is not exenpt as an organization described in section
501(c) (19) of the Code for the years under exam nation, but
qualifies for exenption as an organi zation described in section
501(c) (4) for the period beginning v and ending z. Effective vy,
X nmeets the requirenents under section 501 ¢(c) (19).

| SSUE 2 - LAW

Section 170(a) of the Code provides the general rule that
there shall be allowed as a deduction any charitable
contribution, as defined in section 170(¢c}, paynent of which is
made within the taxable year.

Section 170(c) (3) of the Code includes within the term
"charitable contribution” as used in section 170 a contri bution
or gift to or for the use of a post or organization of war
veterans, or an auxiliary unit or society of, or trust or
foundation for, any such post or organization organized in the
United States or any of its possessions, and no part of the net
earnings of which inures to the benefit of any private
shar ehol der or individual

Section 2522(a) (4) of the Code allows a deduction, in
conputing taxable gifts for the calendar year, in the case of a
citizen or resident, the anmount of all gifts nade during such
year to or for the use of posts or organizations of war veterans,
or auxiliary units or societies of any such posts or
organi zations, if such posts, organizations, units or societies
are organized in the United States or any of its possessions, and
if no part of their net earnings inures to the benefit of any
private sharehol der or individual
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Rev. Rul. 84-140, 1984-2 C.B. 56, provides that to qualify
as a war veterans' organization within the nmeaning of sections
176 (c) (3) and 2522(a)(4) of the Code, the organization nust
satisfy both a menbership requirenment and a purposes requiremnent.
Wth respect to the purposes requirenent, the organization nust
be organi zed and operated primarily for purposes that are
consistent with its status as a war veterans' organization. An
organi zation satisfies the nenbership requirenment if at |east 90
percent of its nmenbers are war veterans and substantially all of
the other menbers are either veterans (but not war veterans), or
are cadets, or are spouses, w dows, W dowers of war veterans,
vet erans or cadets.

-g-

Rev. Rul. 84-140 states that the term “war veterans" neans
persons, whether or not present menbers of the United States
Armed Forces, who have served in the Arned Forces of the United
States during a period of war (including the Korean and Vietnam
conflicts). Rev. Rul. 84-140 does not further define "period of
war." A definition of "war veterans" appears in section
1.501(c) (19)-1(b) (1) of the regulations. Section 1.501(c¢) (19)-1
of the regul ations, which was promul gated on COctober 7, 1976,
T.D. 7438, 1976-2 C.B. 156, was in effect at the time Rev. Rul.
B4-140 was published. (Section 501(c){19) of the Code was |ater
anended to elimnate the "war veterans" requirenent.) Ther ef or e,
the definition of “war veterans" in Rev. Rul. 84-140 follows the
definition of “war veterans" that was used for purposes of
section 501 (c) (19).

Rev. Rul. 78-239, 1978-1 C. B. 162, states that for purposes
of defining "a period of war" wunder section 1.501{c) (19)-1(b) (1)
of the regulations, the Service will follow the dates set forth
in 38 US. C section 101. For purposes of defining “a period of
war" under sections 170(c) (3) and 2522(a)(4) of the Code and Rev.
Rul . 84-140, the Service follows the dates of periods of war as
set forth in 38 U S.C. section 101.

| SSUE 2 - RATI ONALE:

To qualify as a war veterans' organization within the
nmeani ng of sections 170 (c) (3) and 2522(a) (4) of the Code, the
organi zation must satisfy both a menbership requirenent and a
purposes requirement. Wth respect to the purposes requirenent,
t he organi zation nust be organized in the United States and
operated primarily for purposes that are consistent with its
status as a war veterans' organization.

The organi zation described in Rev. Rul. 84-140, supra, had
the follow ng purposes:

(a) Furthering, encouraging, pronoting and maintaining
conradeshi p generally anbng persons who are or have been
menbers of the Armed Forces;
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(b) Honoring and perpetuating the nenory of deceased
veterans and nenbers of the Arnmed Forces and aiding and
conforting their survivors;

(c) Encouraging public interest in and maintaining the
ideals of the Arned Forces by sponsoring and participating
in activities of a patriotic nature, and

(d} Aiding hospitalized, disabled and needy war veterans and
t hei r dependents. However, the organization did not provide
i nsurance benefits to its nenbers.

In addition, Rev. Rul. 84-140 states that the fact that an
organi zation of veterans qualifies as exenpt from incone tax
under section 501(a) of the Code does not, of itself, nean that
contributions to such organization are deductible under sections
170(c) (3) and 2522(a) (4) of the Code.

For the years under exam nation, the associate nenbers are
consi dered bona fide nenbers. For those years, X did not qualify
to receive contributions that are deductible under sections
170 (c) (3) and 2522(a)(4), as the 90% war veterans test was no+
sati sfied.

Section 2.01 of Rev. Proc. 82-39, 1982-2 C B. 759, provides
that it is the responsibility of an organization receiving
contributions to ensure that its character, purposes, activities,
and nethod of operation satisfy the qualification requirenments of
section 170(c) of the Code in order for contributors to have the
asgurance that their contributions are deductible at the tine
made.

Section 3.01 of Rev. Proc. 82-39 provides that where an
organi zation listed in or covered by Publication No. 78 ceases to
qgualify as an organization contributions to which are deductible
under section 170 of the Code and the Service subsequently
revokes a ruling or determnation letter previously issued to it,
contributions nade to the organization by persons unaware of the
change in the status of the organization generally will be
considered allowable if nade on or before the date of an
appropriate public announcenent, such as publication in the
Internal Revenue Bulletin, stating that contributions are no
| onger deducti bl e. However, the Service is not precluded from
di sallow ng a deduction for any contribution nmade after an
organi zati on ceases to qualify under section 170, where the
contributor (1) had know edge of the revocation Of the ruling or
determnation letter, (2) was aware that such revocation was
immnent, or (3) was in part responsible for, or aware of, the
activities or deficiencies on the part of the organization that
gave rise to the loss of qualification.
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For the years under exam nation, X did not qualify as an
organi zation described in section 170(c¢) (3) or 2522(a)(4) of the
Code. However, pursuant to Rev. Proc. 82-39, deductions by
contributors that did not have the requisite know edge of the
status of the organization will beallowd until a public
statenment is nmade concerning the organization's |oss of section
170 (c) (3) status.

| SSUE 2 - CONCLUSI ON:

Contributions to X are not deductible under sections
170{(c) (3) and 2522(a) (4) of the Code for the period beginning v
and ending z, but contributions nade by contributors that did not
have the requisite knowl edge regarding the status of the
organi zation during this period are deductible. As of vy, X
satisfies the requirenents of sections 170(c) (3) and 2522(a) (4)
and contributions will be deductible to the extent the
contributors satisfy the requirenents of sections 170 or 2522,
whi chever appli es.

A copy of the technical advice nenorandumis to be given to
X. Section 6110¢(j3) (3) of the Code provides that it may not be
used or cited as precedent.

~END-




