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Date:
SEP } 7 1997
LEGEND:
Conmpany A =
Conpany B =
Conmpany C =

Partnership M =
Trust W =
Plan X
Dear M.

This is in response to your request for a private letter
ruling, dated January 3, 1997, as supplenented by correspondence
dated April 22, 1997, and August 29, 1997, which was subnmitted on
your behalf by vyour authorized representative. The request
concerns whether certain proposed distributions to forner
enpl oyees of Conpany A would be nmde on account of the enployees'
"separation from service" within the neaning of section
401(Kk)Y(2)(B)Y(1)(I) of the Internal Revenue Code ("Code").

In support of the request, your authorized representative
submtted the following facts and representations.

Conpany A mamintains Plan X, a defined contribution plan.
Since July 1, 1991, Plan X has provided for only two types of
contributions: (1) enployee elective deferrals under Code section
401(k) and (2) enployer matching contributions. Plan X received
its nmobst recent determnation letter on OCctober 24, 1996.

Section 6.4(a) of Plan X provides for the distribution of a
participant's vested account balance to an electing participant
upon his or her termnation of enploynent. Section 10.4 of Plan X
provi des, however, that termnation of enploynent for purposes of

NOTE: The position in this ruling is currently under reconsideration in the National
Office. e
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eligibility to receive a distribution shall not be deened to
occur until the earliest date therefor permtted by |aw

Company A is a hotel nmanagenent conpany. The bulk of its
operations consist of nmanaging hotel properties on behalf of, and
as agent for, hotel owners. Under a typical hotel nmanagenent
arrangenent, the owner of the hotel property enters into an
agreenent with Conmpany A or one of its controlled group menbers,
which acts as the hotel nanager. As conpensation for its
services, Conpany A receives a nmanagenent fee, usually a
percentage of hotel gross revenues. The rmanagenent agreement
specifies a term at the end of which either party has the right
to termnate the relationship. The agreement generally also
provides a right in favor of the hotel owner to termnate the
agreenent prior to the end of the stated period for reasons such
as the sale of the hotel facility by the owner to a third party.
Upon termination of the agreenment before the end of its stated
term the hotel owner is typically obligated to make a
term nation paynment to the nanager.

Under its standard form of nanagenent agreenent, Conpany A
does not generally own, acquire or create any tangible or
intangi ble assets in connection wth its management activities.
Virtually all of the assets Conpany A needs in order to perform
its duties are either |leased or mmde available to it as part of
the nmanagenent arrangenent. Cenerally, Conpany A or one of its
affiliates acts as the enployer of the workers enployed at the
hot el s.

June 1996 Takeovers

Pursuant to three separate nanagenent agreenments, Conpany B,
an indirect wholly-owned subsidiary of Conpany A, was the nanager
of three hotel properties owned by Partnership n. On Novenber 27,
1995, Partnership M entered into an agreement to sell these three
hotel properties to an affiliate of Trust N Trust N is a large
real estate investnment trust that owns a substantial nunber of
hot el properties. Prior to the transaction, Conpany B was the
enpl oyer of the enployees at one hotel |ocation, and Company C a
sister entity of Conmpany A, was the enployer of the enployees at
the other two |ocations. No operating assets of any kind were
transferred by Conpany A to either Partnership n or Trust N as
part of the sale transaction. Al of the affiliates of Trust N
are collectively referred to herein as Trust N

Trust N originally intended to termnate the nmanagenent
arrangenents with Conpany A and its related entities after the
acqui sition, but because a substantial termination paynent was
due to Conpany A upon termnation of the agreenents and Trust N
was not ready to manage the hotels itself, Trust N agreed to
permt Conpany A to continue to manage the hotels for a brief

period of tine.
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In accordance with new agreenents between Conpany A and Trust N
entered into on April 26, 1996, Company A continued to nmanage the

three hotels wuntil June 19, 1996.

As of June 19, 1996, an affiliate of Trust N took over the
managenent of the three hotels but, effective June 20, 1996,
Trust N entered into a licensing agreement wth Conpany A which
allowed Trust N to continue to operate the hotels under the

Conmpany A trade nane. It was anticipated that the |Iicensing
agreenents would all end by March, 1997, and Trust N would enter
into a licensing agreement with another unrelated entity.

As a result of the takeovers, substantially all of the

enpl oyees working at the three hotels were wunconditionally

di scharged from their enploynent by Conpany A A few on-site
managers (such as the hotel general managers, sales nanagers, and
food and beverage nmnagers) were not fired but were transferred
by Conpany A to other Conpany A locations. Trust N replaced this
personnel with its own managers. Trust N did not undertake an
enforceable obligation to rehire any of the discharged enployees
but, as anticipated by the parties, Trust N rehired substantially
all of these enployees.

Following the takeovers Trust N installed its own accounting
and payroll systems at the hotels, as well as its own conputer
systems, training manuals and procedures, personnel policies,
pronmotion practices, pay levels, and enployee benefits. There is
no indication, however, that the nature of the work of the
term nated enployees has changed by their termnation and

subsequent rehiring. Further, it also appears that the enployees
will continue to work at the same hotel facility as before.
Qctober 1906 Takeovers

A second series of related transactions occurred later in
1996. On or about August 12, 1996, Trust N acquired certain
hotels from various owners. O the hotels purchased, four were
being managed by Conpany A At the tine of acquisition by Trust
N, Conpany A held no equity interest in three of the four hotels
so acquired and it indirectly held a less than 5% interest in the
fourth. Prior to the transaction, Conpany B was the enployer of
the enployees at two of the hotels and Conpany C was the enployer
at the other two.

Also on August 12, 1996, the fornmer owners of the hotels,
Conpany A, and Trust N entered into an anendnment to the
managenent agreenent for each of the hotels. Conpany A continued
to manage the four hotels pursuant to the new agreenents until
Cctober 1, 1996. At that time Trust N took over as the new
manager of the four hotels.
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Also as of October 1, 1996, Trust N and Conpany A entered
into a licensing agreenent for each of the four hotels. The
licensing agreenents as to three of the hotels terninated in
Novenber, 1996, and the ternmination paynents becane due. The
licensing agreenent as to the fourth hotel is expected to be
terminated in October 1997 and the termnation paynment wll
becone payabl e.

As a result of the Cctober 1996 takeovers, approxinately
1160 enployees at the four hotels were unconditionally discharged
by Conpany A The remaining facts relating to the discharged
enpl oyees are substantially the same as for those recited with
respect to the June 1996 takeovers.

Based upon the foregoing facts and representations, your
authorized representative has requested the following ruling:

That distributions from Plan X by reason of Conpany, A's
di scharge of certain enployees in connection with the 1996
takeovers by Trust N, which distributions include anounts
attributable to enployee elective deferrals, wll be considered
to be made on account of the enployees' separation from service
within the neaning of Code section 401(k)(2)(B)(i)(l).

Section 401(k)(2)(B)(i) of the Code provides, in relevant
part, that distributions of enployee elective deferrals under a
gqualified cash or deferred arrangenent nmy not be nmde earlier
than the occurrence of certain stated events. Section
401 (KY(2)(BY(i)(I) further provides that one of these
distributable events 1is "separation from service."

Revenue Ruling 79-336, 1979-2 C B. 187, provides that an
enpl oyee will be considered separated from service within the
neani ng of section 402(e)(4)(A) of the Code only upon the
enpl oyee's death, retirement, resignation, or discharge, and not
when the enployee continues on the sane job for a different
employer as a result of the liquidation, nerger or consolidation,
etc. of the former enployer. Revenue Ruling 80-129, 1980-1 C B.
86, extended this rationale to situations where an enployee of a
partnership, or corporation, the business of which is terninated,
continues on the same job for a successor enployer.

In the instant case, the issue is whether the termninated
enpl oyees incurred a separation from service on account of their
di scharge by Conmpany A, notwithstanding the fact that they were
subsequently rehired by Trust N to perform substantially the sane
job at the sane location. Conpany A notes that, in this case,
unlike in Revenue Ruling 79-336, there is no |iquidation, nerger,
consolidation or simlar corporate event. Conpany A further notes
that, prior to the 1996 takeovers by Trust N, the terninated
enpl oyees had no apparent legal or working relationship wth
Trust N
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Further, after the 1996 takeovers and the end of the related
transition agreenents, it does not appear that Conpany A

had any legal or working relationship with any of the termnated

enpl oyees.

As noted above, however, there is nothing to indicate that
the nature of the work of the affected enployees was changed by
their termination and rehiring. Further, these enployees wll

continue to work at the sane hotel facility as before. Moreover,

it also appears that each of the affected hotels represents a
di stinct business operation with many of its daily activities
being unaffected by the change in nmanagenent.

Accordingly, we conclude that any distributions from Plan X

by reason of Conpany A‘s discharge of the term nated enployees
connection with the Trust N takeovers, which distributions

in

include anounts attributable to enployee elective deferrals, wll

not be considered to be nmade on account of the emplovees’
separation from service within the neaning of Code section

401(k)(2)(B)(1)(I).

This ruling is based on the assunption that Plan X will
otherwise be qualified under sections 401(a) and 401(k) of the
Code, and the related trust wll be tax exenpt under section
501(a) at the tine of the above-described transactions.

In accordance with a power of attorney on file with this
office, a copy of this ruling is being sent to your authorized
representative.

Singerely yours=

L'\G / ‘—A.«.Z.,,

J G. Riddle, Jr. 4
Chief, Enployee Plans
Technical Branch 4

Encl osures:

Notice of Intention to Disclose
Del eted Copy of Letter

CC:

YA
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