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Dear

This is in reply to your request for a ruling, concerning
whet her certain paynents nmade from the Settlenment Fund give rise

to wages to the Plaintiffs for purposes of the Federal |nsurance
Contributions Act (FICA), the Federal Unenploynment Tax Act
{FUTA), and Collection of 1Income Tax at Source on Wages. 075(\
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On date m, Corporation Y entered into a Settlenment Agreenent
with representatives of a class of enployees and forner enployees
of Corporation Y ("Plaintiffs"), to settle class action lawsuits
filed by the Plaintiffs. The class action litigation which
resulted in the Settlenent Agreenent and the establishnment of the
Settlement Fund began with the Plaintiffs filing several suits,
which were later consolidated. These suits were all based on the
sane allegation that Corporation Y had operated a

in-violation of section 510 of the Enployee Retirenment |ncone
Security Act of 1974 ("ERISAY"), 29 U S . C 1140, and other |aw

The Settlement Agreenment provides for the creation of a
settlenent fund ("Settlenent Fund") in the anmount of b dollars
"in full and conplete settlenent of all clains" alleged by the
Plaintiffs in the class action litigation. Wth limted
exceptions, the anmount of b dollars in settlenent paynents made
on behalf of Corporation Y to the Settlenment Fund constitutes
Corporation ¥Y’s sole liability to the Plaintiffs in connection
with the settlenent.

The Settlenent Agreenent provides that "Plaintiffs’
attorneys' fees and Plaintiffs' costs and expenses of this
litigation, as approved by the Court, and all expenses in
connection with this settlenent, including costs of class notice,
costs of obtaining a revenue ruling and determ ning any taxes
owed as provided in Paragraph 4, costs of establishing and
adm nistering a pension plan as provided in Paragraph 6, and all
other costs of inplenenting and admnistering the settlenent, and
any other itenms, all as approved by the Court, shall be paid
from the Settlenent Fund."

Paragraph 4 of the Settlement Agreement provides that "{a]ll
federal, state, and local taxes inposed with respect to incone
earned by, or property of, the Settlenent Fund, and all federal,
state and | ocal w thholding, enploynent, unenploynent, excise or
simlar taxes that may be inposed with respect to distributions
from the Settlenment Fund (including without limtation FICA,

FUTA, . . . [state unenploynent tax] and, in each instance, both
the class nenbers' and Defendants' share of all taxes), shall be
paid from the Settlement Fund; except that incone taxes payable
with respect to interest on, or earnings of, the Settlenent Fund
prior to the final distribution described in Paragraph 5 shall be
pai d by Defendants.™'

"It is the Service's litigating position that paynents nade
fromthe Settlenment Fund directly to the Plaintiffs are

includible in gross incone and are wages subject to federal

-0 3




3 200009046

The first anmendnent to the Settlenment Agreenent provides in
paragraph 1 that the Special Master shall have the authority to
approve and pay from the Settlement Fund all costs and expenses
of administering and inplenenting the settlenent. Fur t her nor e,
no withdrawal, transfer, or other action nmay be taken or nade
with respect to the assets of the Settlenment Fund without the
signature and approval of the Special Master.

In accordance with paragraph 3 of the Settlenment Agreenent,
the court issued a decision and order on date n, as anended on
date o, that awarded attorneys' fees and interest thereon in the
total amount of approximately ¢ dollars to Plaintiffs' counsel
for their services through date p. Pursuant to an order dated
date g, the court approved an interim paynment of attorneys' fees
in the anount of 4 dollars. By a court order dated date r, an
additional interim payment of Plaintiffs' attorneys' fees in the
anount of e dollars was approved by the court and paid from the

Settl enent Fund. It is anticipated that the bal ance of the
attorneys' fees remaining due in accordance with the date o court
order, after reduction for the interim paynents, will be paid in
year z.

Pursuant to paragraph 3 of the Settlenent Agreenent, the
court, acting through the Special Mster, as contenplated by the
first anendment to the Agreenent, has al so approved paynents of
attorneys' fees for services rendered by Plaintiffs' counsel
after date p.

In addition to the paynent of the attorneys' fees, the
Settlement Fund paid amounts that you have described as
adm ni strative expenses of the Settlenent Fund. These amounts
include paynments to tax attorneys, accountants, printers, and
ot her service providers for the printing and nmailing of the Plan
of Distribution, the calculation, preparation, and mailing of
distributions to Plaintiffs, and other costs. These expenses
al so include anounts paid pursuant to paragraph 4(c) of the
Agreenent to tax attorneys to "seek a ruling from the Internal
Revenue Service regarding the federal incone, withholding,
enpl oyment or other taxes (including without limtation FICA and
FUTA) that nmay be due with respect to" the awards paid directly
to Plaintiffs.

The anmounts paid by the Settlenent Fund include anmounts paid
to reinburse the Union for costs, such as deposition expenses,
travel expenses, and expert wtness fees, which the Union had
incurred in supporting the litigation. In addition, the
Settlenent Fund has reinbursed the Plaintiffs' counsel for

enpl oynent taxes.
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expenses incurred for travel, photocopying, telephone, postage,
and simlar itemns. Each of these paynents of adm nistrative
expenses was nmade only after review and approval by the Special
Master on behalf of the court in accordance with the ternms of the
Settl enent Agreenent, as anended.

Under section 3402(a) of the Internal Revenue Code, every
enpl oyer nmaking a paynent of wages mnust deduct and wi thhol d
federal inconme tax from such wages. For federal inconme tax
wi t hhol di ng purposes, "wages" are defined in section 3401(a) as
all remuneration for services perforned by an enployee for his or
her enployer, with certain specified exceptions.

Sections 3101 and 3111 of the Code inpose FICA taxes with
respect to wages. Section 3301 inposes FUTA tax on enpl oyers
with respect to wages. For purposes of the FICA and the FUTA,
"wages" are generally defined in sections 3121(a) and 3306(b),
respectively, as all renuneration for enploynent, with certain
speci fied exceptions.

Rev. Rul. 80-364, 1980-2 C B. 294, concerns the issue of
whet her interest and attorneys' fees in connection with clains
for back pay are wages for federal enploynent tax purposes.

In Situation 3 of the ruling, a union filed clains on behal f of
its nenbers against a conpany because of a breach of a collective
bar gai ni ng agreenent. Subsequently, the union and the conpany
entered into a settlenent agreenent, |ater approved by a federa
district court, that provided that the conpany would pay the
union 40x dollars in full settlenent of all clains. The uni on
paid 6x dollars of the settlenent for attorney's fees and
distributed 34x dollars to the enployees for back pay owed to

t hem

In Situation 3, Rev. Rul. 80-364 concludes that the anount
of the settlenent paid by the union for attorney's fees is not
remuneration to the individual enployees and, therefore, is not
wages for purposes of federal enploynent taxes. The ruling
states, in part, that the attorney's fees portion of the
settlement 1s a reinbursement for expenses incurred by the union
to enforce the collective bargaining agreenent.

W believe that the position of the Settlenent Fund with
respect to the paynents of attorneys' fees can be anal ogized to
the position of the union in Situation 3 in Rev. Rul. 80-364.
Accordingly, we conclude as follows:

The Plaintiffs' attorneys' fees paid pursuant to the
court orders and otherw se approved by the court and the
adm ni strative expenses incurred in connection with the
l[itigation or otherwise incurred by the Settlenent rund do
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not give rise to wages to the Plaintiffs for purposes of the
FI CA, the FUTA, or federal inconme tax w thhol ding under
sections 3121(a), 3306(b), and 3401(a), respectively.

Further, no information reporting is required that would
report these paynents as having been nade to the Plaintiffs.

No inplication should be drawmn fromthis ruling as to any
other tax issue relating to the above transaction. No opinion is
expressed whether paynents by the Settlenment Fund to individuals
or entities for services provided to the Settlenent Fund are
wages for federal enploynent tax purposes to the service
providers. Also, no ruling was sought on the income tax treatnent
of any-anpbunts paid by the Settlenent Fund and no opinion is
expressed on that issue.

This ruling is directed only to the taxpayer who requested
it. Section 6110(3j)(3) of the Code provides that it may not be
used or cited as precedent.

Sincerely yours,

b 4L

Branch 2
Office of the Associate
Chi ef Counsel
(Enpl oyee Benefits and
Exenpt O gani zati ons)

Encl osure
Copy for section 6110 purposes
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