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Dear Sir or Madam

This is in response to your letter dated August 27, 1999, in
whi ch you requested certain rulings with respect to the proposed
transfer of all of the net assets of Bto C and D.

B, C and D are exenpt under section 5¢l1{c) (3) of the
I nternal Revenue Code and are classified as private foundations
under section 509(a).

B's directors have had differences of opinicn as to how the
charitabl e objectives of B can best be achieve& 'Therefore, the
directors propose to distribute all of B's asscts to C and D so
that both will receive approximately fifty percent (SO4 of B's
assets subject to adjustnment to reflect distributions nmade to
charitabl e organizations directly by B prior to distribution. C
and D will continue to pursue the exenpt purposes f B. -After

the transfer-, the cont rol of Cand D wi 1 | he i 11 the hands »f t he
director-s of B.

B represents that the transfers to C and I will be without
considerati1on and will not be from current income. Ar least one
day after the transfer of all of its assets, B will notify the
Internal Revenue Service of its intent to tearminats (&8s private
foundation status pursuant to section S67..a0 ! he Jode. AL
such time as B notifies the Service of sueh insopne 0 St will have
o remaining asset s,
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B represents that it does not have any outstanding grants
with respect to which it is required to exercise expenditure
responsi bility under section 4945 of the Code.

B has not notified the Service that it intends to term nate
its private foundation status, nor has B ever received
notification that its status as a private foundati on has been
t er m nat ed. Furthernore, B has not conmmtted willful repeated
acts or failures to act or a willful and flagrant act or failure
to act giving rise to a termnation pursuant to section 507 (a) (2)
of the Code.

Section 507 (a) of the Code, which provides for the voluntary
and involuntary term nation of private foundation status,
provides, in part, that except for transfers described in section
507(b), an organization's private foundation status wll be
termnated only if (1) the organization notifies the Service of
its intent to termnate or (2) there has been either wllful
repeated acts (or failures to act), or a willful and flagrant act
(or failure to act) giving rise to liability for tax under
chapter 42.

Section 507 (k) (2) of the Code provides that when a private
foundation transfers assets to another private foundation
pursuant to any liquidation, nerger, redenption,
recapitalization, or other adjustnent, organization or
reorgani zation, the transferee foundation shall not be treated as
a new organi zation

Section 1.507-1(b) (7) of the Income Tax Regul ati ons provides
that neither a transfer of all of the assets of a private
foundation, nor a significant disposition of assets (as defined
in section 1.507-3(¢) (2)) by a private foundati on (whether or not
any portion of such significant disposition of assets is made to
anot her private foundation) shall be deened to result in a
termination of the transferor private foundation under section
507 (a) of the Code unless the transferor private foundation
elects to termnate, pursuant to sect:ion S07{a) (1) or section
507(al{2), is applicable.

Section 1.507-3(z) (2} of the regulations provides that a
transferee organization, 1in the case of a transfer described in
section 507 (b) (2) of the Code, shall succeed to the agyregate tax
bernef it of the transferor organization in an amount equal o the
ameunt of such aggregate tax benefit of the transferor
paanizat 1on, muitiplied by a fraction the numerator of which is
the Tarr market of the assets [(less encumbrances) transferred to
sipch tranaferee and the denominator of which 1 the faitr market

Vol ot hee agseta o8 U he franaferor (less enoumbe ances)
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i medi ately before the transfer. Fair market value is determ ned
at the time of transfer.

Section 1.507-3(a) (5) of the regulations provides that,
except as provided in section 1.507-3(a) (9) (which only relates
to 507(b)(2) transfers where all net assets are transferred to
one or nore controlled private foundations), a private foundation
is required to meet the distribution requirenents of section 4942
of the Code for any taxable year in which it makes a section
507(b)(2) transfer of all or part of its net assets to another
private foundation. Such transfer shall itself be counted toward
satisfaction of the requirenents to the extent the anount
transferred neets the requirenments of section 4942(q).

Section 1.507-3(a) (9) (iyand(iii) of the regulations provides
that if a private foundation transfers all of its net assets to
another private foundation that is effectively controlled (wthin
t he meaning of section 1.482-1(a) (3) of the regulations by the
sane or persons who effectively controlled the transferor private
foundation the transferee shall be treated as if it were the
transferor for purposes of Chapter 42 and sections 507 through
509 of the Code.

Section 1.507-3 (b) of the regulations provides that in order
for a transfer of assets, pursuant to any |iquidation, merger,
redenpti on, recapitalization, or other adjustnment, organization
or reorgani zation, not to be a taxable expenditure, it must be to
an organi zation described in section 501 (c) (3) (other than an
organi zati on described in section 509(a) (4}) Of treated as
described in section 501 {c) {3} under section 4947.

Section 4940(a) of the Code inposes a tax on the net
i nvest nent income of private foundations.

Section 4941 (a) of the Code inposes a tax on each act of
sel f-dealing between a disqualified person and a private-
f oundati on

Section 4942 (g) (1} of the Code defines a “"qualifying
distraibution” as {a) any amount paid to accomplish one or more
purposes described in section 170(c) (2) (B}, other than any
contribution to (i} an organization controlled by the foundation
or one or more disqualified persons ov {1i) a private {oundaticon
which 15 not an operating foundation, oxcept as otherwise
provided; or () any amount. pald to acqguire an asse! used
dircectly 1n carrylng out ong or nore puyposes described in
sec o 170 0a) (20 (B
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Section 4944 of the Code inposes certain taxes on
investnents jeopardizing a private foundation's charitable
pur poses.

Section 4945 of the Code inposes a tax on the foundation on
each "taxable expenditure" as defined in section 4945(d).
Section 4945(d) (4) of the Code provides that for purposes of this
section, the term "taxable expenditure"” means any anount paid or
incurred by a private foundation as a grant to an organi zation
unl ess (A) such organization is described in paragraph
(1).(2),cr(3) of section 509(a) or is an exenpt operating
foundation (as defined in section 4540(d) (2)), or (B) the private
foundati on exercises expenditure responsibility with respect to
such grant in accordance wth subsection (h).

Section 4945 (h} of the Code provides that expenditure
responsibility referred to in subsection {d) (4) means that the
private foundation is responsible to exert all reasonable efforts
and to establish adequate procedures (1) to see that the grant :s
spent solely for the purpose for which made, (2} to obtain ful
and detailed reports with respect to such expenditures, and (3)
to make full and detailed reports to the Secretary.

Section 53.4945-5(b) (7) {i) of the Foundation and Simlar
Exci se Taxes Regul ations refers to the rules relating to the
extent to which the expenditure responsibility rules contained in
section 4945(d) (4) and (h), and this section apply to transfers
of assets described in section 507(b) (2).

Based upon the above facts, the transfer of the net assets

of Ato Cand Dwll allow C and D to continue the sane
charitable purpose and activities previously conducted by B. C
and D will be controlled by the same directors that controlled &.

Because R is not termnating its existence and because therc
has been no wllful, repeated or flagrant act giving rise to
[iability under Chapter 42, no tax will be inposed on B under
section 07(c) as a result of the transfer of assets from B to ¢
and D

Because B will not notify the Service of its intent to
rerminale 1ls private foundation status until at least cne day
ifter the transfer of all of B's assets to € and D has been
wcomplished, scction 507 (a) () of the Code will not apply to tho

ransters.,  Also, the Service has not notified B that its privar..
candation status 1s being terminated under section 07(a) (21 !
: Code Therefoare, the transfer of @11 of R's assobs to O and
cwill oot result o in the tmposition of a termicat ion tax under
o s e b Do
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Because C and D are controlled by B, for purposes of Chapter
42 of the Code and sections 507 through 509 of the Code, C and D
will be treated subsequent to the transfer of all of B s assets,
as if each were B, in the proportion which the fair nmarket val ue
of the assets (less encunbrances) transferred to each bears to
the fair market value of B s assets (less encunbrances)
i medi ately before the transfer.

Because the transfers of B's assets to C and D will be
transfers described in section 507(b} (2) of the Code, the
aggregate tax benefit of B should be carried over to C and D in
proportions determined in accordance with section 1.507-

3(a) (2) (i) of the regul ations.

Because B, as an organi zation described in section 501 ¢(c) (3)
of the Code, is not a disqualified person with respect to either
c or D, the transfers of assets to C and D will not constitute
acts of self-dealing within the meaning of section 4941 of the
Code.

Because the proposed transfers of assets to C and D will be
made to acconplish the exenpt purposes of B, the transfers will
not constitute "investments" for purposes of section 4944 of the
Code. Thus, the excise taxes inposed on jeopardizing investments
under section 4944 (a) of the Code will not apply to the transfer
of assets fromB to C and D.

Because C and D should be treated as if they are B for rne
pur poses of Chapter 42, the transfer of assets fromB to C and D
will not inpose tax under section 4940 of the Code. B's net
i nvestnent incone under section 4940 of the Code will be treated
as the incone of C and D in proportion to the assets transferred
to each.

Because B has no outstanding grants with respect to which it
is required to exercise expenditure responsibility, B wiil notr be
obligated to satisfy the expenditure responsihi lity requirement
of section 4945(d) (4) of the Code, and thet rans fer o f asset s o
C and D will not be a taxable expenditure undey section 4949 of
t he Code.

Because all of the assets of B will be transferred to ¢ and
D, which are private foundations effectively controlled by the

same persons who control B, C and D should bhe tireatod as if each
were B, in tihe proportion which the fair marker value of the
assets (less encumbrances) transferved to cach bwears Lo the fan

markel vaiue of B's assels (less encumbrances. Smoecdiate by boefore
the transfon . Therofore, B owounid not e poonetcod 0o mest  hie
mirimum <dostr vt 1o perpubromeat s b aeat Toan o G e e
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the year in which it transfers all of its assets and for
subsequent years. On the sanme basis, C and D s distributable
amount for such taxable year should be increased by their
respective pro rata share of B's distributable anount for the
year of the transfer, and all qualifying distributions nade by B
in the year of the transfer should be treated on a pro rata basis
as having been made by C and 0. Mreover, C and D woul d be
responsi ble for reporting their respective pro rata share of all
undi stributed income for the year of the transfer, as determ ned
in accordance with section 4942 of the Code.

Accordingly, based on the information furnished, we rule as
foll ows:

1. The transfer of all of B's assets to C and D will
constitute a transfer of assets described in section 507(b) (2)of
the Code and will not result in the inposition of a termnation
tax pursuant to section 507(c) of the Code.

2. Provided that B notifies the Service of its intention to
terminate private foundation status pursuant to section s07(a) {1
of the Code at |east one day after the transfer of all of B's
assets to C and D, then the anpbunt of termination tax under
section 507(c) of the Code will be zero and neither the
preparation and/or filing by B of any final accounting or other
docunments required by State law in w nding up, dissolution and
termnation will result in inposition of tax under section s507(c
of the Code.

3. For purposes of Chapter 42 of the Code and sections 507
t hrough 509 of the Code, C and D will be treated, subsequent to
the transfer of all of B's assets, as if each were B, in the
proportion which the fair market value of the assets (less
encunbrances) transferred to each bears to the fair market val ue
of B's assets (less encunbrances) imediately before the
rransfer

4. The "aggregate tax benefit”, defined in section 507{(d) (1]
ul the Code will be carried over to C and D in proportions
determined in accordance with section 1.507-3{a){(2) of the
regulations.

5. The transter of B's assets to C and D will not constitute
sl f odeal ing under section 4941 of the Code.

6. The transfer of B's assets to © and D will not constitute
ioecpardizing investment within the moaning of scotion 4944 of
Cbiee sl

I ]
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7. The transfer of B's assets to C and D will not result in
tax under section 4940 of the Code.

g. The transfer of B's assets to C and D will not constitute
t axabl e expenditures within the nmeaning of section 4945 of the
Code and B will have no expenditure responsibility as set forth
in sections 4945(d) (4) and 4945(h) with respect to these
transfers.

9. B wll not be required to conmply with the record-keeping
requi renents of section 4942(g) (3) (B) of the Code with respect to
the transfers, subsequent to the transfer of all of its assets to
C and D.

10. For the taxable year of the proposed transfer and any
subsequent year, B will not be required to conply with the
m ni mum di stribution requirements of section 4942 with respect to
t he proposed transfer of assets.

11. C and D will assume all obligations with respect to any
of B's "undistributed inconme” within the meaning of section
4942(c) of the Code for the taxable year of the proposed transfer
in proportions determned in accordance with section 1.507-
3{a) {9) (i) of the regulations and ¢ and D will also succeed, in
proportions determined in accordance with section 1.507-
3(ay (9) (1) of the regulations, to B's excess qualifying
distributions for the taxable year of the proposed transfer, if
any, as determned in section 4942(g) of the Code.

W are informing the Chio EP/EOC key district office of this
action. Pl ease keep a copy of this ruling with yvour
organi zation's permanent records.

This ruling is directed only to the organization that
requested it. Section 6110(k) (3) of the Code provides that it
may not be used or cited as precedent.

Sincerely,

Brratol V. Eocok

Gerard V. Sack
Thied ) Exempl Ordgant zat Lons
Technioal 2ranch 4




