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| SSUE 1
Does the disposition of the shares in Conpany A and Conpany

Bto the Children as a result of the Spouse’s disclai ner
constitute a specific bequest or a residuary bequest?

| SSUE 2

Under the terns of the Decedent’s will and Trust, does the
marital bequest bear any portion of the estate tax?

CONCLUSI ON | SSUE 1

The di sposition of the shares to the Children is a residuary
bequest .

CONCLUSI ON | SSUE 2

Under the terns of the Decedent’s will and Trust and State
law, the marital bequest does not bear the burden of any portion
of the estate tax.



FACTS

The Decedent died testate on Decenber 2, 1995, a resident of
State. His will had been executed in 1988. |In addition, the
Decedent had executed an inter vivos revocable trust (Trust) that
becanme irrevocabl e on Decedent’s death. He was survived by the
Spouse and two children (Children).

Article |, Paragraph A, of the will states that, in the
Trust instrunent, the Decedent directed the trustee to pay all
estate taxes.

Article |, Paragraph, B of the will states as foll ows:

Despite the provisions of Paragraph A. . . ny
Personal Representative shall pay the anount of
[estate] taxes . . . certified by the trustee as
exceedi ng the principal out of which the trustee is
directed to provide for paynent. Any such anmount
payabl e by ny Personal Representative . . . shall be
paid out of . . . the share of ny residuary estate that

does not qualify for the federal estate tax marital
deduction, w thout seeking reinmbursenent or recovery
fromany person. [Enphasis supplied.]

Under Article Il of the will, Decedent bequeathed al
tangi bl e personal property to Spouse, if she survives him Under
Article IV, the residue of the probate estate is to pass to and
becone part of the principal of Trust.

Article First of the Trust directs the trustee to distribute
to Decedent during his lifetime such anpbunts of inconme and
princi pal as Decedent may request at any tine.

Article Second of the Trust provides for the paynment of
estate tax as foll ows:

Upon ny death the Trustee shall pay fromthe
principal of the Trust estate, the expenses of ny |ast
Il ness and funeral, clains allowabl e against ny
estate, inheritance taxes and generati on-skipping taxes
on direct skips assessed by reason of ny death .

Assets or funds otherw se excludable in conputing
Federal estate taxes shall not be used to make the
foregoi ng paynents. [ Enphasi s supplied.]




Under Article Third A of the Trust, if Decedent is survived
by Spouse, a Marital Trust (intended to qualify for a marital
deduction under § 2056(b)(7) of the Internal Revenue Code) is
established, as follows:

If my spouse [Spouse] survives me . . . the
Trustee . . . shall set aside out of the Trust estate,
that pecuniary amount . . . equal to the value . . . of
"qualified property" (as defined in this paragraph)
reduced by the largest amount, if any, which, if
allocated to the Family Trust . . . would result in no
increase in federal estate tax payable at my death
... As used in this paragraph, "qualified property"

is all property disposed of by this Trust or my Will,
and . . . which is not otherwise effectively disposed
of by . . . the payment of debts, expenses of

administration and other charges payable from principal
by my Personal Representative or Trustee including the
death taxes referred to in Article | of my Will

[Emphasis supplied.]

Under the terms of the Marital Trust, the spouse is to
receive all trust income for her life, and principal is to be
distributed for her health, support in reasonable comfort, and
maintenance. On Spouse's death, the remaining principal is to be
distributed to those of the Decedent's descendants as Spouse
appoints by will.

Article Fourth, in the flush language, provides that "The
Trustee as of my death, shall set aside the balance of the Trust
as a separate Trust named the Family Trust . . ."

Under Article Fourth, Paragraph A and B, the income from the
Family Trust is to be paid to Spouse for life, and principal is
to be distributed for Spouse's health, support in reasonable
comfort, and maintenance. On Spouse's death, the corpus is to
pass to those of Decedent's descendants as Spouse may appoint by
will.

Article Fourth, Paragraph C, of the Trust provides that, on
the death of the last to die of Decedent and Spouse, "the
remaining principal of all Trusts then held under Articles Third
and Fourth" is to be distributed per stirpes to the Decedent's
then living descendants to the extent the funds are (i) not
effectively appointed by the Spouse, and (ii) not entirely exempt
from generation-skipping transfer tax.



At Decedent’s death, the Trust held assets having a val ue of
nore than $4,000,000. The probate estate had a val ue of $22, 500,
all of which passed to the Trust. Based on the above-descri bed
testanentary di spositions, the Trust corpus, but for $47, 000
(reflecting the amount that would pass tax-free as a result of
the estate’s available unified credit), passed to the Marital
Trust. The bal ance of the Trust corpus was to pass to the Famly
Trust.

At the tine of Decedent’s death, certain shares of stock
in Conpany A and Conpany B, having a val ue of approxi mately
$2, 000, 000, were held in the Trust and were distributable to the
Marital Trust and/or the Fam |y Trust. However, the Spouse
executed a qualified disclainmer, within the nmeani ng of section
2518, pursuant to which she disclaimed her incone and principal
rights and her power of appointnent with respect to all shares
hel d by the trusts in Conpany A and Conpany B. By reason of the
di scl ai ner, Spouse was consi dered (under applicable State law) to
have predeceased the Decedent with respect to the shares.
Accordingly, the shares passed outright to the Children under
the flush | anguage and Paragraph C of Article Fourth of the
Trust.

LAW AND ANALYSI S

Section 2001 inposes a tax on the transfer of the taxable
estate of every decedent who is a citizen or resident of the
United States.

Section 2056(a) provides that for purposes of the tax
i mposed by section 2001, the value of the taxable estate, except
as limted by section 2056(b), is to be determ ned by deducting
fromthe value of the gross estate an anount equal to the val ue
of any interest in property which passes or has passed fromthe
decedent to the surviving spouse.

Section 2056(b)(4)(A) provides that, in determning, for
pur poses of section 2056(a), the value of any interest in
property passing to the surviving spouse for which a deduction is
al | oned under section 2056, there is to be taken into account the
ef fect which the tax inmposed by section 2001, or any estate,
succession, |egacy or inheritance tax has on the net value of the
i nterest passing to the surviving spouse.



In Riggs v. Del Drago, 317 U. S. 95 (1942), the Suprenme Court
hel d that applicable state law as to the devol ution of property
at death should govern the ultimte inpact of the federal tax on
the respective beneficiaries. The applicable rules of the state
apply if the will or other governing instrunment has no tax
paynent directions. However, directions in the governing
I nstrument may provide that the burden of tax paynents is to be
apporti oned ot herw se.

In Estate of Lewis v. Comm ssioner, T.C Meno. 1995-168, the
decedent’s will provided that the residue of her estate was to
pass to a revocabl e trust which becane irrevocabl e at her death.
The will further provided that estate taxes were to be paid "out
of the residue of ny estate w thout apportionnent and with no
right of reinbursenent fromany recipient of any such property
. . . " The trustee of the trust was to establish a "Marita
Trust" funded with the m ni num anmount necessary to reduce the
estate tax to zero, taking into account all avail able credits.
The bal ance passed to a "Family Trust." The trustee had the
discretion to pay to the executor anounts for estate taxes.
However, any such amobunt was to be paid fromthe Fam |y Trust.

The issue before the court was whether the estate tax shoul d
be paid fromthe residue of the probate estate, as provided in
the will, or the Famly Trust, as provided in the revocable
trust. The court held that, although the trust provisions
referred to the maxi mum marital deduction and gave the trustee
the discretion to pay estate taxes, this did not override the
clear direction in the will. The court concluded that the tax
paynent clause in the will governed, and the estate taxes were to
be paid fromthe residue of the probate estate. See Estate of
Fagan v. Conm ssioner, T.C Meno. 1999-46; Estate of Mller v.
Conmi ssioner, T.C. Menp. 1998-416. But see, MKeon v. United
States, 151 F.3d 1201 (9th Cir. 1998).

State statute provides that if a part of the property
concerning which the estate tax is levied or assessed is held
under the terns of any trust created intervivos, then, unless the
governing instrument directs otherw se:

1. If any portion of the trust is directed to pass or to be
held in further trust by reference to a specific property,

or type of property, fund, sumor in any other nonresiduary
form the net anobunt of the tax attributable to that portion
nmust be charged to and paid fromthe corpus of the residuary
share of the trust without requiring contribution fromthe
nonresi duary interest or the persons receiving or benefiting
fromthat interest.



2. The net anpbunt of the tax directly attributable to the
residuary share of the trust nust be charged as follows: the
net anount of the tax attributable to each residuary
tenporary interest nmust be charged to that portion of the
residuary principal that supports the tenporary interest

W t hout apportionnent, and the net anount of the tax
attributable to the bal ance of the residuary share nust be
equi tably apportioned anong the residuary beneficiaries, by
charge to the corpus of their interest in the proportions
that the value of the residuary interest of each included in
the measure of the tax bears to the total of all residuary

I nterests included.

Under State law, a direction against application of the
State apportionnment statute nmay be explicit or inplicit, but the
direction nust be clear and unequi vocal; however, an inplicit
direction is not sufficient to avoid the state statute unless the
court finds that the testator considered and nmade a deli berate
and i nforned deci si on about the burden of taxation.

| SSUE 1

Under State |law, a specific bequest is a gift of specific
property that can be distinguished fromall other property in the
estate of the same kind. |In contrast, a residuary bequest is
satisfied out of the general assets of the estate, and it is
payabl e after other |egacies have been satisfied and debts and
expenses have been paid. 1n re Estate of Glbert v. The Society
of New York Hospital, et. al., 585 So.2d 970 (1991); Estate of
Jones v. Jones, 472 So.2d 1299 (1985).

In this case, under the dispositive arrangenent, if Decedent
I's survived by Spouse, a pecuniary anount (determ ned by fornul a)
passes to the Marital Trust as a preresiduary disposition. In
addi ti on, under the flush | anguage of Article Fourth, on
Decedent’s death (whether or not survived by Spouse), all other
property not passing to the Marital Trust under Article Third is
di sposed of under the flush | anguage of Article Fourth as
resi duary property, i.e., the "balance of the property.”

The Spouse disclainmed her entire interest in the Conpany A
and Company B stock, arising under both the Marital Trust and
Fam ly Trust. As a result of the disclainer, under applicable
State | aw, Spouse was treated as predeceasi ng Decedent with
respect to the disclainmed property. Thus, as a result of the
di sclai ner, the shares passed to the Family Trust and then
outright to the Children under the flush |Ianguage of Article



Fourth and Paragraph C of Article Fourth. Although the

di scl ai mer referenced specific assets to be disclained, the
characterization of these assets passing as a result of the

di sclainmer as either a specific or residuary bequest is dependent
on the dispositive terms of the Trust. |In this case, as a result
of the disclainer, the shares passed under the flush | anguage of
Article Fourth of the Trust as a residuary bequest.

| SSUE 2

In this case, the will specifically refers to the directions
in the Trust for payment of estate tax. The will contains
directions for the executor to act (in conjunction with the
trustee) in paying the tax, under certain circunstances.

However, since virtually all of Decedent’s assets were held by
the Trust, the tax paynent clause in Decedent’s will (directing
paynent of taxes fromthe probate residue only if the tax
liability exceeds the Trust assets) did not becone operative.
Thus, this case is distinguishable fromcases such as Estate of
Fagan and Estate of Lewis, where the probate estate contai ned
substantial assets and the will contained unequivocal directions
regardi ng the paynment of estate taxes.

The terns of the Trust direct the Trustee to pay estate
taxes out of the "principal" of the Trust estate. W do not
believe this provision constitutes a direction regarding which
assets, or groups of assets, are intended to bear the burden of
paynment of estate taxes. However, Article Second of the Trust
does specifically direct that property excludible in conputing
the federal estate tax is not to be burdened with paynent of
estate taxes.

As di scussed above, we have concluded that as a result of
t he dispositive schenme in the Trust and Spouse’s disclainer, a
pre-residuary bequest of a pecuniary anount passed to the Marita
Trust, and a residuary bequest funded alnost in total with the
di scl ai med property passed outright (with the exception of
$47,000) to the Children. Under the State apportionnent statute
di scussed above, all estate taxes are to be paid out of the Trust
residue. There is nothing in the Trust instrunment that woul d
override this result. Accordingly, in this case, all estate
taxes are to be paid out of the residuary bequest passing under



Article Fourth; that is, the shares of stock in Corporation A and
Corporation B, plus $47,000. The marital bequest under Article
Third is not burdened with the payment of any estate tax.

CAVEAT( S)

A copy of this technical advice memorandum is to be given to
the taxpayer. Section 6110(j)(3) of the Code provides that it
may not be used or cited as precedent.

! We note that the application of § 2207B would not change
this result. Section 2207B(a), prior to amendment by the
Taxpayer Relief Act of 1997 (which eliminated the requirement
that the provision can be waived only by specific reference to
§ 2207B) , provided:

(1) if any part of the gross estate on which tax has been
paid consists of the value of property included in the gross
estate by reason of § 2036, the decedent's estate shall be
entitled to recover from the person receiving the property
the amount that bears the same ratio to the total tax under
this chapter that has been paid as (A) the value of the
property, bears to (B) the taxable estate.

(2) section 2207B(a)(1) shall not apply if the decedent
otherwise directs in a provision of his will (or revocable
trust) specifically referring to § 2207B.



