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CC. DOM | T&A: 06/ PLR-118839- 98
January 26, 1999

Re:
El N:

Legend:

Dear

This is in response to a request filed on behalf of the
above- naned taxpayer regarding the late filing of a Form 8716,
El ection To Have a Tax Year OQther Than a Required Tax Year. The
taxpayer has requested that its late-filed Form 8716 be
considered tinmely filed under authority contained in section
301. 9100-3 of the Procedure and Adm ni stration Regul ati ons.

The information submtted indicates that the taxpayer is a
personal service corporation forned by M on Novenber 1, 1996.
The taxpayer’s Form 8716 electing to use a taxable year ending
Oct ober 31, was due on or before January 15, 1997, but was not
filed by that date. However, the information furnished shows
that the taxpayer intended to file Form 8716 on a tinely basis,
and engaged a qualified tax professional in order to assure a
proper filing. Due to an error or m sunderstanding on the part
of the tax professional, the Formwas not tinely filed. The
error was not due to any |lack of due diligence or pronpt action
on the part of the taxpayer

Section 1.444-3T(b)(1) of the tenporary |Incone Tax
Regul ati ons provides, anmong other requirenments, that Form 8716
must be filed by the earlier of (i) the 15th day of the fifth
nonth following the nonth that includes the first day of the
taxabl e year for which the election will first be effective, or
(ii) the due date (without regard to extensions) of the incone
tax return resulting fromthe section 444 el ection.

Sections 301.9100-1 of the Procedure and Adm nistration
Regul ations set forth rules respecting the granting of extensions
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of time for making certain elections. Under these rules, the
Commi ssioner in his or her discretion may grant a reasonable
extension of tinme to make a regul atory el ection under Subtitle A,
provi ded the taxpayer acted reasonably and in good faith, and
that the granting of relief will not prejudice the interests of

t he governnent.

Section 301.9100-2 sets forth rul es governing automatic
extensions for regulatory elections, including elections to use
other than the required tax year under section 444. |f the
provi sions of section 301.9100-2 do not apply to the taxpayer’s
situation, as in the instant case, the provisions of section
301.9100-3 (O her extensions) may apply.

Section 301.9100-3 sets forth standards that the
Conmi ssioner will enploy in determ ning whether to grant
discretionary relief in situations that do not neet the
requi rements of section 301.9100-2. The standards applied are
whet her the taxpayer acted reasonably and in good faith in the
matter, and whether the granting of relief will prejudice the
interests of the governnent. Generally, a taxpayer will be
deened to have acted reasonably and in good faith where the
t axpayer reasonably relied on a qualified tax professional, and
that professional failed to nmake, or advise the taxpayer to nmake,
the election at issue.

The information submtted and representations furnished by
the taxpayer and its tax professionals establish that the
t axpayer acted reasonably and in good faith in respect of this
matter. Furthernore, we have determ ned that the granting of
relief inthis case will not prejudice the interests of the
government within the intendnent of section 301.9100-3(c)(1).
Accordingly, the requirenments of section 301.9100-3 of the
regul ations for the granting of relief have been sati sfi ed.

A copy of this letter and taxpayer’'s Form 8716 filed in
connection with this ruling request are being forwarded to the
service center where the taxpayer files its returns of tax, with
I nstructions that the formbe considered tinely filed and
processed so as to affect a taxable year ending Cctober 31,
effective for taxpayer’s first taxable year ending Cctober 31,
1997.

An el ecting personal service corporation nust conply with
the mnimumdistribution requirenments of section 280H for each
year a section 444 election is in effect. If the personal service
corporation does not neet these requirenents, the applicable
anounts it may deduct for paynments made to enpl oyee-owners may be
i mted.

This ruling is limted to the filing of Form 8716. Except
to the extent specifically addressed herein, no opinion is
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expressed regarding the tax treatnent of the subject transaction
under the provisions of any other sections of the Code or
regul ati ons that may be applicabl e thereto.

A copy of this letter ruling is also being sent to the
taxpayer’s district director.

In accordance with the provisions of a power of attorney
currently on file with this office, the original of this letter
ruling is being sent to the taxpayer’s authorized representative,
and a copy is being sent to the taxpayer.

This ruling is directed only to the taxpayer that requested
it. Section 6110(k)(3) of the Internal Revenue Code provides
that it may not be used or cited as precedent by other taxpayers.

Si ncerely yours,

Assi stant Chi ef Counsel
(I'ncome Tax & Accounti ng)
/sl Ilrwin A Leib
By

lrwin Leib
Deputy Assistant Chief Counsel

Encl osures:
Copy of this letter
Copy for 86110 purposes



