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Enmpl oyer

Pl an

Trust

Dear

This is inreply to your letter dated June 26, 1998 and
subsequent correspondence, on behalf of the above Enpl oyer
requesting a ruling on the federal tax consequences of Enployer’s
deferred conpensation plan and related trust.

Enpl oyer is a nonprofit section 501(c)(3) tax-exenpt
hospital and is an eligible enployer within the nmeani ng of
section 457(e)(1)(A) of the Code. The Plan is intended to be an
unfunded eligi ble deferred conpensation plan set up for the
excl usive benefit of a select group of managenent or highly
conpensat ed enpl oyees to which section 457(a) applies.

The Plan is a deferred conpensation arrangenent established
for the benefit of the participants to defer a portion of their
conpensation not yet earned. Under the Plan, anmounts nay be
deferred pursuant to agreenents entered into before the nonth the
conpensation attributed to those anpbunts is earned.

Additionally, the total anobunt deferred each year nust be within
the limtations set out in section 457(b) of the Code. Under the
Pl an, participants may select their choice of investnent node
with respect to the allocation of their deferred conpensati on.

Under the Plan, the participants nmay irrevocably el ect anong
di stribution options including |unp sum cash paynent, periodic
paynments for a designated period nade not |ess frequently than
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annual |y, periodic paynments for life, periodic paynents for life
W th a guaranteed nunber of paynents, and periodic paynents for
life with continuation of the paynments or a percentage of the
paynents for the lifetinme of the participant’s spouse. The nanner
and time of benefit payout nust neet the distribution

requi renments of sections 457(d) and 401(a)(9) of the Code.

The Pl an provides that the enployer shall at all tines be
the | egal and beneficial owner of all deferred conpensation, al
property and rights purchased with such deferred conpensati on
and any incone thereon, until such anpbunts are paid or made
avai l able to the participant or beneficiary. Such anpbunts shall,
until so paid or made avail abl e, be subject to the clains of the
general creditors of the Enployer. A participant right’'s to
benefit paynents under the Plan are not subject in any nmanner to
anticipation, alienation, sale, transfer, assignnent, pledge
encunbrance, attachnment, or garnishment by creditors of the
participant or the participant’s beneficiary.

The Enpl oyer established the Trust to set aside funds for
t he purpose of assisting it in providing benefits under the Plan.
The trust agreenent conforns to the nodel trust contained in
Revenue Procedure 92-64, including the order in which sections of
t he nodel trust Ianguage appear. The trust agreenent does not
contain any | anguage that is inconsistent with, or conflicts
with, the | anguage of the nodel trust agreenent.

Under the Plan and the Trust, the interest of the
participants and beneficiaries in the trust estate are no greater
than the interest of any general unsecured creditor of Enployer.

Section 83(a) of the Internal Revenue Code provides that the
excess (if any) of the fair market value of property transferred
I n connection with the performance of services over the anount
paid (if any) for the property is includible in the gross incone
of the person who perforned the services for the first taxable
year in which the property becones transferable or is not subject
to a substantial risk of forfeiture.

Section 1.83-3(e) of the Incone Tax Regulations provi des
that for purposes of section 83 the term "property" includes real
and personal property other than noney or an unfunded and
unsecured prom se to pay noney or property in the future.

Property also includes a beneficial interest in assets (including
noney) transferred or set aside fromclains of the transferor’s
creditors, for exanple, in a trust or escrow account.

Section 457 of the Code provides rules for the deferral of
conmpensation by an individual participant in an eligible deferred
conpensation plan (as defined in section 457(b)).
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Section 457(a) of the Code provides that in the case of a
participant in an eligible deferred conpensati on plan, any anount
of conpensation deferred under the plan and any incone
attributable to the amounts so deferred shall be includible in
gross incone only for the taxable year in which such conpensation
or other inconme is paid or otherwi se nade available to the
partici pant or beneficiary.

Under the econom c benefit doctrine, an enpl oyee has
currently includible income froman econom c or financial benefit
recei ved as conpensation, though not in cash form Econom c
benefit applies when assets are unconditionally and irrevocably
paid into a fund or trust to be used for the enployee’s sole
benefit. Sproull v. Conmm ssioner, 16 T.C 244 (1951), aff’d per
curiam 194 F.2d 541 (6th Cr. 1952); Rev. Rul. 60-31, Situation
4. In Rev. Rul. 72-25, 1972-1 C. B. 127, and Rev. Rul. 68-99,
1968-1 C. B. 193, an enpl oyee does not receive inconme as a result
of the enployer’s purchase of an insurance contract to provide a
source of funds for deferred conpensati on because the insurance
contract is the enployer’s asset, subject to clains of the
enpl oyer’s creditors.

Under the ternms of the trust agreenent, assets will be
placed in trust to be used to provide deferred conpensati on
benefits to the Participants. However, the trustee has the
obligation to hold the trust assets and incone for the benefit of
Enpl oyer’s general creditors in the event of Enployer’s
I nsol vency. The trust agreenent further provides that an enpl oyee
recei ves no beneficial ownership in or preferred claimon the
trust assets. Therefore, although the assets are held in trust,
in the event of Enployer’s insolvency they are fully within reach
of Enployer’s general creditors, as are any other assets of

Enpl oyer .

Section 301.7701-4(a) of the Procedure and Admi nistration
Regul ati ons provides that, generally, an arrangenment wll be
treated as a trust if it can be shown that the purpose of the
arrangenment is to vest in trustees responsibility for the
protection and conservation of property for beneficiaries who
cannot share in the discharge of this responsibility and,
therefore, are not associates in a joint enterprise for the
conduct of business for profit.

Section 671 of the Code provides that where a grantor shal
be treated as the owner of any portion of a trust under subpart
E, part |, subchapter J, chapter 1 of the Code, there shall then
be included in conmputing the taxable income and credits of the
grantor those itens of incone, deductions, and credits agai nst
tax of the trust which are attributable to that portion of the
trust to the extent that such itens woul d be taken into account
under chapter 1 in conputing taxable income or credits against



tax of an individual.

Section 677(a)(2) of the Code provides that the grantor
shall be treated as the owner of any portion of a trust whose
i ncone without the approval or consent of any adverse party is,
or, in the discretion of the grantor or a nonadverse party, or
bot h, may be held or accumulated for future distribution to the
grantor.

Section 1.677(a)-1(d) of the regul ations provides that under
section 677 of the Code, a grantor is, in general, treated as the
owner of a portion of a trust whose incone is, or in the
di scretion of the grantor or a nonadverse party, or both, nay be
applied in discharge of a | egal obligation of the grantor.

Provided, (i) that the creation of the Trust does not cause
the Plan to be other than "unfunded" for purposes of Title | of
the Enpl oyee Retirenment |Incone Security Act of 1974, and (ii)
that the provision in the Trust requiring use of the Trust assets
to satisfy the clains of Enployer’s general creditors in the
event of Enployer’s insolvency is enforceable by the general
creditors of Enployer under federal and state |law, and based on
the information subnmitted and representati ons nmade, we concl ude
as follows:

1. The Trust will be classified as a trust under section
301. 7701-4(a) of the Procedure and Adm nistration
Regul ati ons. Because the principal and i ncone of the
Trust may be applied in discharge of |egal obligations
of the grantor, Enployer will be treated as the owner
of the entire Trust under section 677(a) of the Code
and section 1.677(a)-1(d) of the regulations. Under
section 671, Enployer mnust include all of the incone,
deductions, and credits against tax of the Trust in
computing its own taxable incone and credits.

2. The Plan is an eligible deferred conpensation plan as
defined in section 457(b) of the Code.

3. Nei t her the creation nor maintenance of the Plan and
the Trust, nor the contribution of assets to the Trust,
will result in a transfer of property to any
partici pant or beneficiary nor create taxable incone to
any participant or beneficiary under sections 83 of the
Code or section 1.83-3(e) of the regul ations.

4. Anount s of conpensation deferred under the Pl an,
i ncluding any incone attributable to the deferred
conpensation will be includible in gross incone in the

the taxable year or years in which such anmobunts are
actually paid or otherwi se nade available to a
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partici pant or beneficiary in accordance with the terns
of the Plan, within the nmeaning of Code section 457.

This ruling is contingent upon the adoption of the
nodi fications to the Plan and Trust contained in your subm ssions
of Novenber 10, 1998, Novenber 20, 1998 and Decenber 9, 1998. If
the Plan or Trust are otherwise nodified, this ruling will not
necessarily remain applicable.

This ruling is directed only to the Enployer and its
enpl oyees. Section 6110(k)(3) of the Code provides that it nmay
not be used or cited as precedent.

Tenporary or final regulations pertaining to one or nore of
the issues addressed in this ruling have not yet been adopted.
Therefore, this ruling may be nodified or revoked if the adopted
tenporary or final regulations are inconsistent with any
conclusion in the ruling. See section 12.04 of Rev. Proc. 98-1,
1998-1 I.R B. 7, 48. However, when the criteria in section 12.05
of Rev. Proc. 98-1 are satisfied, a ruling is not revoked or
nodi fied retroactively except in rare or unusual circunstances.

Si ncerely yours,

ROBERT D. PATCHELL
Assi stant Chief, Branch 1
O fice of the Associ ate
Chi ef Counsel
(Enpl oyee Benefits and
Exenpt Organi zati ons)

Encl osur e:
Copy for section 6110 purposes



