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Deened El ection To Be an Associ ati on Taxable as a
Corporation for a Qualified Electing S Corporation

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON: Final and tenporary regul ation.

SUMMARY: Thi s docunent contains a tenporary regulation
that deenms certain eligible entities that file timely S
corporation elections to have elected to be classified as
associ ations taxable as corporations. This regulation
affects certain eligible entities filing tinmely el ections
to be S corporations on or after July 20, 2004. The text
of this tenporary regulation also serves as the text of

t he proposed regul ations set forth in a notice of
proposed rul emaki ng (REG 131786-03) on this subject
publ i shed el sewhere in this issue of the Federal

Regi st er.

DATES: Effective Date: These regul ations are effective

July 20, 2004.
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FOR FURTHER | NFORMATI ON CONTACT: Rebekah A. Mers,
(202) 622-3050 (not a toll free nunber).
SUPPLEMENTARY | NFORMATI ON
Backgr ound

Section 301.7701-3(a) provides that an eligible
entity with two or nore owners may elect to be classified
as an association (and thus a corporation under
8301. 7701-2(b)(2)) or a partnership, and an eligible
entity with a single owmer may elect to be classified as
an associ ation or to be disregarded as an entity separate
fromits owner. Section 301.7701-3(b) provides that,
unl ess the entity elects otherw se, a donestic eligible
entity is a partnership if it has two or nore owners or
is disregarded as an entity separate fromits owner if it
has a single owner. Section 301.7701-3(c) describes the
time and place for filing an entity classification
el ection. Section 301.7701-3(c)(1)(i) provides that an
eligible entity may elect to be classified as other than
its default classification or to change its
classification by filing Form 8832, “Entity
Classification Election”, with the service center
desi gnated on the form

A taxpayer whose default classification is a
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partnership or a disregarded entity may seek to be
classified as an S corporation. |In these cases, the
t axpayer nust elect to be classified as an associ ati on
under 8301.7701-3(c)(1)(i) by filing Form 8832 and nust
elect to be an S corporation under section 1362(a) by
filing Form 2553, “Election by a Small Business
Corporation.” In sonme cases, an entity may tinely file
the Form 2553 but fail to file the Form 8832. The entity
must then submt a letter ruling request for an extension
of time under 8301.9100 to file a late entity
classification election. The tenporary regulation
provides relief for these entities. 1In other cases, the
Form 2553 and the Form 8832 are filed | ate, and the
entity nmust submt a ruling request under 8301.9100 to
file a late entity classification election and under
section 1362(b)(5) to file a late S corporation el ection.
Rev. Proc. 2004-48, |1.R B. 2004-32, provides relief for

these entities.
Expl anati on of Provisions

Requiring eligible entities to file two elections in
order to be classified as S corporations creates a burden
on those entities and on the Internal Revenue Service

(IRS). The tenporary regulation sinplifies these
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paperwork requirenents by elimnating, in certain cases,
the requirenent that the entity elect to be classified as
an association. Instead, an eligible entity that makes a
timely and valid election to be classified as an S
corporation will be deemed to have el ected to be
classified as an association taxable as a corporation.

The tenporary regulati on amends 8301. 7701-3(c) (1) (v)
to provide that, if an eligible entity makes a tinely and
valid election to be an S corporation under section
1362(a)(1), it is treated as having nade an election to
be classified as an association under 8301.7701- 3.
However, if the eligible entity's election is not tinely
and valid, the default classification rules provided in
8301. 7701-3(b) will apply to the entity unless the
Service provides late S corporation election relief or
i nadvertent invalid election relief. |If the |ate or
invalid election is not perfected, the default rules wll
mai ntain the passthrough taxation treatnent by
classifying the entity as a partnership or a disregarded
entity.
Ef fective Date

The regul ations apply to elections to be an S

corporation filed on or after July 20, 2004. However,
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eligible entities that tinely filed S elections July 20,
2004 may also rely on the provisions of the regul ation.
Speci al Anal ysi s

It has been determ ned that this Treasury decision
is not a significant regulatory action as defined in
Executive Order 12866. Therefore a regul atory assessnent
is not required. For the applicability of the Regul atory
Flexibility Act (5 U S.C. chapter 6), refer to the
Speci al Analysis section of the preanble to the Notice of
proposed rul emaking on this subject published el sewhere
in this issue of the Federal Register.
Drafting Information

The principal author of this regulation is Rebekah
A. Myers, Ofice of Associate Chief Counsel (Passthroughs
and Special Industries). However, other personnel from
the RS and Treasury Departnment participated in their
devel opnent .
Li st of Subjects in 26 CFR Part 301

Enmpl oynent taxes, Estate and excise taxes, G ft
t axes, Income taxes, Penalties, Reporting and
recordkeepi ng requirenents.
Adoption of Amendnents to the Regul ati ons

Accordingly, 26 CFR part 1 is anended as foll ows:
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PART 301- - PROCEDURE AND ADM NI STRATI ON
Paragraph 1. The authority citation for part 301
continues to read, in part, as foll ows:
Aut hority: 26 U.S.C. 7805 ***
Par. 2. Section 301.7701-3 is anended by addi ng

paragraphs (c¢)(1)(v)(C and (h)(3) to read as follows:
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8301. 7701-3 Classification of certain business entities.

* kkk %k

(C) * %k %
(1) * k%
(V) * % %

(C) S corporations. |[Reserved] For further guidance,

see 8301.7701-3T(c)(1)(v) (O

* k kk %k

(h) * k% %

(3) Deened elections for S corporations. [Reserved]

For further guidance, see 8301.7701-3T(h)(3).
Par. 3. Section 301.7701-3T is added to read as
foll ows:

8301. 7701-3T Classification of certain business entities

(tenporary).

(a) through (c)(1)(v)(B) [Reserved] For further
gui dance, see 8301.7701-3(a) through (c)(1)(v)(B).

(c)(1)(v)(C) S corporations. An eligible entity

that tinmely elects to be an S corporation under section
1362(a)(1) is treated as having nmade an el ection under
this section to be classified as an associ ati on, provided
that (as of the effective date of the el ection under

section 1362(a)(1)) the entity neets all other
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requirenents to qualify as a small business corporation
under section 1361(b). Subject to 8301.7701-3(c)(1)(iv),
t he deenmed election to be classified as an associ ation
wll apply as of the effective date of the S corporation
election and will remain in effect until the entity makes
a valid election, under 8301.7701-3(c)(1)(i), to be
classified as other than an associ ati on.

(c)(2) through (h)(2)(iii) [Reserved] For further

gui dance, see 8301.7701-3(c)(2) through (h)(2)(iii).



(h)***

(3) Deened elections for S corporations. Paragraph

(c)(1)(v)(C) of this section applies to tinely S
corporation el ections under section 1362(a) filed on or
after July 20, 2004. Eligible entities that filed tinely
S el ections before July 20, 2004 may also rely on the

provi sions of the regulation.

Deputy Commi ssioner for Services and

Enf or cenent.

Assi stant Secretary of the Treasury



