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| nformati on Reporting Relating to Taxable Stock Transactions
AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON: Tenporary regul ati ons.

SUMVARY: Thi s docunent contains tenporary regul ati ons under
section 6043(c) requiring information reporting by a
corporation if control of the corporation is acquired or if
the corporation has a recapitalization or other substanti al
change in capital structure. This docunent also contains
tenporary regul ati ons under section 6045 concerni ng
information reporting requirements for brokers with respect to
transactions described in section 6043(c). The text of these
tenporary regul ations also serves as the text of proposed
regul ati ons set forth in the Proposed Rul es section of this

i ssue of the Federal Register.

DATES: Effective Date: These regulations are are effective on

Novenber 18, 2002.

Applicability Dates: For dates of applicability, see

§81.6043-4T(i) and 1.6045-3T(f).
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FOR FURTHER | NFORMATI ON CONTACT: Nancy Rose at (202) 622-4910
(not a toll-free number).

SUPPLEMENTARY | NFORMATI ON:

Paperwor k Reducti on Act

These regul ati ons are being issued without prior notice
and public procedure pursuant to the Adm nistrative Procedure
Act (5 U.S.C. 553). For this reason, the collection of
information contained in these regul ati ons has been revi ewed
and, pending receipt and eval uation of public coments,
approved by the O fice of Managenment and Budget under control
nunmber 1545-1812. Responses to this collection of
i nformati on are mandatory.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless the
coll ection of information displays a valid OVMB control nunber.

For further information concerning this collection of
i nformation, and where to submt comrents on the collection of
information and the accuracy of the estinmted burden, and
suggestions for reducing this burden, please refer to the
preanble to the cross-referencing notice of proposed
rul emaki ng published in the Proposed Rules section of this

i ssue of the Federal Register.

Books or records relating to a collection of information
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must be retained as long as their contents may becone materi al
in the adm nistration of any internal revenue |law. GCenerally,
tax returns and tax return information are confidential, as
required by 26 U S.C. 6103.
Background and Expl anati on of Provisions

Section 6043(c) provides that if any person acquires
control of a corporation, or if there is a recapitalization or
ot her substantial change in capital structure of a
corporation, the corporation, when required by the Secretary,
shall make a return setting forth the identity of the parties
to the transaction, the fees involved, the changes in the
capital structure involved, and such other information as the
Secretary may require with respect to such transaction.

Proposed regul ati ons under section 6043(c) were
previously published in the Federal Register on July 5, 1990
(55 FR 27648) (the 1990 proposed regul ations). After
considering issues raised in public coments and the reporting
burdens placed on corporate taxpayers under the 1990 proposed
regul ati ons, the Internal Revenue Service decided to w thdraw
the 1990 proposed regul ati ons on COctober 16, 1992 (57 FR
47428). At that tinme, the IRS stated that the value of the
information that would be coll ected under the 1990 proposed

regul ations did not justify the burden to the public in
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conplying with the rules. The IRS further stated that it
m ght pronul gate regul ati ons under section 6043(c) if it

becane apparent that the information would be needed to
adm ni ster the tax system properly.

At this tine, the I RS believes that information reporting
under section 6043(c) for certain |arge corporate transactions
is appropriate. The transactions covered by this reporting
requi renment are acquisitions of control and substanti al
changes in the capital structure of a corporation. The
tenporary regulations require a corporation to attach a form
to its incone tax return describing these transactions, and to
file information returns with respect to certain sharehol ders
in such transactions. Duplicate reporting is not intended;

t hus, the regulations provide that no reporting is required
under this section where reporting is required under another
section. The text of these tenporary regul ations al so serves
as the text of the proposed regulations set forth in the
cross-referencing notice of proposed rul enmaki ng published in
t he Proposed Rul es section of this issue of the Federal

Regi ster. The preanble to that notice of proposed rul emaking
invites public comments with respect to the potential for
duplicate reporting under this section. That preanble also

invites comments with respect to the burden of conpliance with



the reporting requirenents.

These tenporary regul ations require a donestic
corporation involved in certain |large taxable transactions to
file Form 8806 reporting and descri bing such transacti ons.
The corporation nmust attach Form 8806 to its tinely filed
income tax return. |If Form 8806 is not avail able at |east 90
days prior to the due date (including extensions) of the
corporation’s incone tax return for the year in which the
acqui sition of control or the substantial change in capital
structure occurs or at |east 90 days before such return is
timely filed (whichever is sooner), the regulation allows a
corporation to make the report by attaching an interim
statenent to its return containing certain required
i nformation.

The tenporary regul ations define an acquisition of
control of a corporation as a transaction or series of related
transactions in which stock representing control of that
corporation is distributed by a second corporation or in which
stock representing control of that corporation is acquired
(directly or indirectly) by a second corporation and the
sharehol ders of the first corporation receive cash, stock or
ot her property. For these purposes, control is determned in

accordance with the first sentence of section 304(c)(1). Wth
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certain limtations, the constructive ownership rul es of
section 318(a) apply to determ ne ownership. Acquisitions of
control within an affiliated group are excepted fromthis
definition, as are acquisitions in which the fair market val ue
of the stock acquired in the transaction or series of related
transactions is |less than $100, 000, 000.

Under the tenporary regulations, a corporation has a
substantial change in its capital structure if the corporation
in a transaction or series of related transactions (a)
undergoes a recapitalization with respect to its stock, (b)
redeens its stock, (c) nerges, consolidates or otherw se
conbines with another entity or transfers substantially all of
its assets to one or nore entities, (d) transfers all or part
of its assets to another corporation in a title 11 or simlar
case and, in pursuance of the plan, distributes stock or
securities of that corporation, or (e) changes its identity,
formor place of organization. Transactions in which the
amount of any cash plus the fair market val ue of any property
(i ncludi ng stock) provided to sharehol ders of the corporation
is less than $100, 000, 000 are excepted fromthis definition,
as are transactions within an affiliated group.

The tenporary regulations also require a donestic

corporation involved in the specified transactions to issue,
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with respect to each of its shareholders, a Form 1099- CAP
reporting the amount of any cash plus the fair market val ue of
any property (including stock) provided to the shareholder in
the transaction. Corporations are not required to report
ampunts distributed to certain exenpt recipients or the fair
mar ket val ue of any stock provided to a shareholder if the
corporation reasonably determ nes that the recei pt of such
stock woul d not cause the sharehol der to recognize gain (if
any). Further, transactions and distributions already
reported under other sections are not subject to reporting
under these regul ations.

Penal ti es under section 6652(1) nmay be inmposed for
failing to file required returns under section
6043(c)(including failure to file on magnetic nedia, as
requi red under section 6011(e) and 81.6011-2). The penalty
under section 6652(1) is $500 for each day the failure
continues, but the total anount inposed with respect to a
return cannot exceed $100,000. The tenporary regul ations
provide that the information returns required under these
regul ati ons shall be treated as one return for purposes of the
section 6652(1) penalty, so that the penalty shall not exceed
$500 per day ($100,000 in total) with respect to any

acquisition of control or change in capital structure.
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Further, as provided in section 6652(1), such penalty does not
apply if the failure is due to reasonable cause. Unti
regul ati ons are pronul gated under section 6652(1) to set forth
specific standards for determ ning reasonabl e cause, the IRS
wi Il use the reasonable cause standards set forth in
8301.6724-1 of this chapter as a guideline for determ ning
reasonabl e cause.

Section 1.6045-3T requires a broker who, as the record
hol der of stock, receives a Form 1099-CAP from a corporation
pursuant to the reporting requirenments of 81.6043-4T, to file
a Form 1099-CAP with respect to the actual owner and furnish
such Form 1099-CAP to the actual owner.

The tenporary regulations are effective only for
acqui sitions of control and substantial changes of capital
structure that occur after Decenber 31, 2001, and for which
the reporting corporation or any shareholder is required to
recogni ze gain (if any) as a result of the application of
section 367(a). The cross-referencing proposed regul ati ons
published in Proposed Rules section of this issue of the
Federal Register will apply to all acquisitions of control and
substantial changes in capital structure occurring after the
date that such regul ations are published as final regulations

(regardl ess of whether section 367(a) applies).



Speci al Anal yses

It has been determ ned that this Treasury decision is not
a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required.
It has al so been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U.S.C. chapter 5) does not
apply to these regulations. For the applicability of the
Regul atory Flexibility Act (5 U S.C. chapter 6), refer to the
Speci al Anal yses section of the preanble to the cross-
referencing notice of proposed rul emaki ng published in the
Proposed Rul es section of this issue of the Federal Register.
Pursuant to section 7805(f) of the Internal Revenue Code,
these tenporary regulations will be submtted to the Chief
Counsel for Advocacy of the Small Business Adm nistration for
comment on its inpact on small businesses.
Drafting Information

The principal author of these tenporary regulations is
Nancy L. Rose, O fice of Associate Chief Counsel (Procedure
and Adm nistration). However, other personnel fromthe IRS
and Treasury Departnent participated in their devel opment.
Li st of Subjects

26 CFR Part 1

| ncone taxes, Reporting and recordkeepi ng requirenents.
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26 CFR Part 602

Reporti ng and recordkeepi ng requirenments.
Amendnments to the Regul ations

Accordingly, 26 CFR parts 1 and 602 are anended as
fol | ows:
PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues
to read in part as follows:

Authority: 26 U. S.C. 7805* * *

Par. 2. Section 1.6043-4T is added to read as foll ows:

81.6043-4T Information returns relating to certain

acqui sitions of control and changes in capital structure

(tenporary).

(a) Information returns for an acquisition of control or

a substantial change in capital structure—(1) General rule.

If there is an acquisition of control (as defined in paragraph
(c) of this section) or a substantial change in the capital
structure (as defined in paragraph (d) of this section) of a
donestic corporation (“reporting corporation”), the reporting
corporation nust file a conpleted Form 8806 (or any successor
form in accordance with the instructions to that form Form
8806 will request the information required in paragraphs

(a)(1)(i) through (v) of this section.
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(i) Reporting corporation. Provide the nane, address,

and taxpayer identification nunber (TIN) of the reporting
cor porati on;

(ii) Common parent, if any, of the reporting corporation.

If the reporting corporation was a subsidiary nmenber of an
affiliated group filing a consolidated return innmedi ately
prior to the acquisition of control or the substantial change
in capital structure, provide the nanme, address, and TIN of

t he common parent of that affiliated group;

(iii) Acquiring corporation. Provide the nanme, address

and TIN of any corporation that acquired control of the
reporting corporation within the neaning of paragraph (c) of
this section or conbined with or received assets fromthe
reporting corporation pursuant to a substantial change in
capital structure within the neaning of paragraph (d) of this
section (“acquiring corporation”). State whether the
acquiring corporation is foreign (as defined in section
7701(a)(5)) or is a dual resident corporation (as defined in
81.1503-2(c)(2)). In either case, state whether the acquiring
corporation was newly formed prior to its involvenment in the
transacti on.

(iv) Commmon parent, if any, of acquiring corporation. |If

the acquiring corporation nanmed in paragraph (a)(21)(iii) of
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this section was a subsidiary nenber of an affiliated group
filing a consolidated return inmmediately prior to the
acquisition of control or the substantial change in capital
structure, provide the nanme, address, and TIN of the compn
parent of that affiliated group.

(v) Lnformation about acquisition of control or

substantial change in capital structure. Pr ovi de- —

(A) A description of the transaction or transactions that
gave rise to the acquisition of control or the substanti al
change in capital structure of the corporation;

(B) The date or dates of the transaction or transactions
that gave rise to the acquisition of control or the
substantial change in capital structure;

(C) A description of and a statenment of the fair market
val ue of any stock provided to the reporting corporation’s
shar ehol ders in exchange for their stock if the reporting
corporation reasonably determ nes that the sharehol ders are
not required to recognize gain (if any) fromthe receipt of
such stock for U S. federal inconme tax purposes; and

(D) A statenment of the aggregate anount of cash plus the
fair market value of any property (including stock if the
reporting corporation reasonably determ nes that its

shar ehol ders woul d be required to recognize gain (if any) on
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t he recei pt of such stock, but excluding stock described in
paragraph (a)(1)(v)(C) of this section) provided to the
reporting corporation’s sharehol ders in exchange for their
st ock.

(2) Tine for making return. Form 8806 (or an interim

statenment, as set forth in paragraph (a)(3) of this section)
must be attached to the reporting corporation’s tinely filed
income tax return (taking extensions into account) for the
year in which the acquisition of control or substantial change
in capital structure occurs.

(3) Interimstatenent. |If Form 8806 has not been made

avai l abl e at | east 90 days before the due date (including
extensions) of the reporting corporation’s inconme tax return
for the year in which the acquisition of control or
substantial change in capital structure occurs or at |east 90
days before such return is tinely filed (whichever is sooner),
the reporting corporation shall attach a statement to its
return containing the information described in paragraphs

(a)(1)(i) through (v) of this section.

(4) Coordination with other sections. (i) No reporting
is required under paragraph (a) of this section with respect
to a transaction for which information is required to be filed

pursuant to 881.351-3(b), 1.355-5(a), or 1.368-3(a), provided
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the transaction is properly reported in accordance with those
secti ons.

(ii) No reporting is required under paragraph (a) of this
section with respect to a transaction for which information is
required to be reported pursuant to section 6043(a), provided
the transaction is properly reported in accordance with that
section.

(5) Exception where shareholders are exenpt recipients.

No reporting is required under paragraph (a) of this section
if the reporting corporation reasonably determ nes that all of
its sharehol ders who receive cash, stock or other property
pursuant to the acquisition of control or substantial change
in capital structure are exenpt recipients under paragraph
(b)(6) of this section.

(b) ILnformation returns regarding shareholders--(1)

Ceneral rule. A corporation that is required to file Form

8806 pursuant to paragraph (a)(1) of this section (or an
interimstatenment under paragraph (a)(3) of this section)
shall file a return of information on Forns 1096 and 1099- CAP
with respect to each sharehol der of record in the corporation
(before or after the acquisition of control or the substanti al
change in capital structure) who receives cash, stock, or

ot her property pursuant to the acquisition of control or the
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substantial change in capital structure.

(2) Additional requirenment for information returns. A
corporation that would have been required to file Form 8806
pursuant to paragraph (a) of this section (or an interim
st at enent under paragraph (a)(3) of this section) but for the
application of paragraph (a)(4)(i) of this section (relating
to information provided under 881.351-3(b), 1.355-5(a), or
1.368-3(a)) shall file a return of information on Fornms 1096
and 1099-CAP with respect to each sharehol der of record in the
corporation (before or after the acquisition of control or the
substantial change in capital structure) who receives cash,
stock, or other property pursuant to the acquisition of
control or the substantial change in capital structure.

(3) Tinme for making information returns. Forns 1096 and

1099- CAP nust be filed on or before February 28 (March 31 if
filed electronically) of the year followi ng the cal endar year
in which the acquisition of control or the substantial change
in capital structure occurs.

(4) Contents of return. A separate Form 1099- CAP nust be

filed with respect to amounts received by each sharehol der
(who is not an exenpt recipient as defined in paragraph (b)(6)
of this section) show ng—-

(1) The name, address, telephone nunber and TIN of the
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reporting corporation;

(ii) The nane, address and TIN of the sharehol der;

(ii1) The number and class of shares in the reporting
cor poration exchanged by the sharehol der;

(iv) The amount of cash and the fair market val ue of any
stock (other than stock described in paragraph (a)(1)(v)(C))
of this section or other property provided to the sharehol der
in exchange for its stock; and

(v) Such other information as nmay be required by the
instructions to Form 1099- CAP.

(5) FEurnishing of fornms to shareholders. The Form 1099-

CAP filed with respect to each sharehol der nust be furnished

to such sharehol der on or before January 31 of the year

foll owing the cal endar year in which the sharehol der receives
cash, stock, or other property as part of the acquisition of

control or the substantial change in capital structure.

(6) Exenpt recipients. A corporation is not required to

file a Form 1099- CAP pursuant to this paragraph (b) of this
section with respect to the foll ow ng sharehol ders:

(i) Any sharehol der who receives solely stock descri bed
in paragraph (a)(1)(v)(C of this section in exchange for its
stock in the corporation.

(i1) Any shareholder who is required to recogni ze gain
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(if any) as a result of the receipt of cash, stock, or other
property if the corporation reasonably determ nes that the
amount of such cash plus the fair market val ue of such stock
and ot her property does not exceed $1,000. Stock described in
paragraph (a)(1)(v)(C) of this section is not taken into
account for purposes of this paragraph (b)(6)(ii).

(ii1) Any sharehol der described in paragraphs
(b)(6)(iti)(A) through (K) of this section if the corporation
has actual know edge that the sharehol der is described in one
of paragraphs (b)(6)(iii)(A) through (K) of this section or if
t he corporation has a properly conpleted exenption certificate
fromthe sharehol der (as provided in 831.3406(h)-3 of this
chapter). The corporation also may treat a sharehol der as
descri bed in paragraphs (b)(6)(iii) (A through (J) of this
section based on the applicable indicators described in
81.6049-4(c) (1) (ii).

(A) A tax-exenpt organization, as described in 81.6049-
4(c) (1) (ii)(B)(1).

(B) An individual retirement plan, as described in
81.6049-4(c) (1) (ii)(C

(C) The United States, as described in 81.6049-
4(c) (1) (ii) (D).

(D) A state, as described in 81.6049-4(c)(1)(ii)(E).
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(E) A foreign governnent, as described in 81.6049-
4(c) (1) (i) (F).

(F) An international organization, as described in
81.6049-4(c) (1) (1i)(Q.

(G A foreign central bank of issue, as described in
81.6049-4(c) (1) (ii)(H).

(H A real estate investnent trust, as described in
81.6049-4(c)(1)(ii)(J).

(I') An entity registered under the Investnment Conpany Act
of 1940, as described in 81.6049-4(c)(1)(ii)(K).

(J) A common trust fund, as described in 81.6049-
4(c) (1) (ii)(L).

(K) A corporation, as defined in section 7701(a)(3)
(except for corporations for which an el ection under section
1362(a) is in effect), if the reporting corporation reasonably
determ nes that such corporation is not a broker (as defined
in 81.6045-1(a)(1)) or a record holder for the actual owner of
t he stock.

(iv) Any sharehol der that the corporation, prior to the
transaction, associates with docunentation upon which the
corporation may rely in order to treat paynents to the
shar ehol der as made to a foreign beneficial owner in

accordance with 81.1441-1(e)(1)(ii) or as made to a foreign
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payee in accordance with 81.6049-5(d)(1) or presuned to be
made to a foreign payee under 81.6049-5(d)(2) or (3). For
pur poses of this paragraph (b)(6)(iv), the provisions in
81.6049-5(c) (regarding rules applicable to docunentation of
foreign status and definition of U S. payor and non-U.S.
payor) shall apply. The provisions of 81.1441-1 shall apply
by substituting the terns “corporation” and “sharehol der” for
the terms “wi t hhol di ng agent” and “payee” and wi t hout regard
to the fact that the provisions apply only to anounts subj ect
to wi thhol ding under chapter 3 of the Internal Revenue Code.
The provisions of 81.6049-5(d) shall apply by substituting the
terns “corporation” and “shareholder” for the terns “payor”
and “payee”. Nothing in this paragraph (b)(6)(iv) shall be
construed to relieve a corporation of its w thhol ding
obl i gations under section 1441.

(v) Any shareholder if, on January 31 of the year
foll owi ng the cal endar year in which the sharehol der receives
cash, stock, or other property, the corporation did not know
and did not have reason to know that the sharehol der received
such cash, stock, or other property in a transaction or series
of related transactions that would result in an acquisition of
control or a substantial change in capital structure.

(7) Coordination with other sections. No reporting is
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requi red under paragraph (b) of this section with respect to
ampunts that are required to be reported under section 6042 or
section 6045, unless the corporation knows or has reason to
know t hat such ampbunts are not properly reported in accordance
with those sections.

(c) Acquisition of control of a corporation--(1) ILn

general. For purposes of this section, an acquisition of
control of a corporation (“first corporation”) occurs if, in a

transaction or series of related transactions, either--

(i) Stock representing control of the first corporation
is distributed by a second corporation to sharehol ders of the
second corporation and the fair market value of such stock on
the date of distribution is $100, 000,000 or nore; or

(ii) (A Before an acquisition of stock of the first
corporation (directly or indirectly) by a second corporation,
t he second corporation does not have control of the first
cor porati on;

(B) After the acquisition, the second corporation has
control of the first corporation;

(C) The fair market value of the stock acquired in the
transaction and in any related transactions as of the date or
dates on which such stock was acquired is $100, 000, 000 or

mor e; and
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(D) The sharehol ders of the first corporation (determ ned
wi t hout applying the constructive ownership rule of section
318(a)) receive cash, stock, or other property pursuant to the
acqui sition.

(2) Control. For purposes of this section, control is
determ ned in accordance with the first sentence of section
304(c)(1).

(3) Constructive ownership. (i) Except as otherw se

provided in this section, the constructive ownership rules of
section 318(a) (except for section 318(a)(4), providing for
constructive ownership through an option to acquire stock),
nodi fi ed as provided in section 304(c)(3)(B), shall apply for
determ ni ng whet her there has been an acquisition of control.

(ii) The determ nation of whether there has been an
acquisition of control shall be made wi thout regard to whet her
t he person or persons from whom control was acquired retain
indirect control of the first corporation under section
318(a).

(ii1) For purposes of paragraph (c)(1)(ii) of this
section, section 318(a) shall not apply to cause a second
corporation to be treated as owning, before an acquisition of
stock in a first corporation (directly or indirectly) by the

second corporation, any stock that is acquired in the first
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corporation. For exanple, if the sharehol ders of a donestic
corporation forma new hol ding conmpany and then transfer their
shares in the donestic corporation to the new hol di ng conpany,
t he new hol di ng conpany shall not be treated as having control
of the donestic corporation before the acquisition. The new
hol di ng conpany acquires control of the donmestic corporation
as a result of the transfer. Simlarly, if the sharehol ders
of a donestic parent corporation transfer their shares in the
parent corporation to a subsidiary of the parent in exchange
for shares in the subsidiary, the subsidiary shall not be
treated as having control of the parent before the
transaction. The subsidiary acquires control of the parent as
a result of the transfer.

(4) Corporation includes group. For purposes of this

paragraph (c), if two or nore corporations act pursuant to a
pl an or arrangenment with respect to acquisitions of stock,
such corporations will be treated as one corporation for

pur poses of this section. Wether two or nore corporations
act pursuant to a plan or arrangenent depends on the facts and
ci rcumst ances.

(5) Section 338 election. For purposes of this paragraph

(c), an acquisition of stock of a corporation with respect to

which an el ection under section 338 is nade is treated as an
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acqui sition of stock (and not as an acquisition of the assets
of such corporation).

(d) Substantial change in capital structure of a

corporation--(1) In general. A corporation has a substanti al

change in capital structure if it has a change in capital
structure (as defined in paragraph (d)(2) of this section) and
t he amount of any cash and the fair market val ue of any
property (including stock) provided to the sharehol ders of
such corporation pursuant to the change in capital structure,
as of the date or dates on which the cash or other property is
provi ded, is $100, 000,000 or nore.

(2) Change in capital structure. For purposes of this

section, a corporation has a change in capital structure if
the corporation in a transaction or series of transactions--—
(1) Undergoes a recapitalization with respect to its
st ock;
(ii) Redeens its stock (including deened redenptions);
(iii) Merges, consolidates or otherw se conmbines with
anot her corporation or transfers all or substantially all of
its assets to one or nore corporations;
(iv) Transfers all or part of its assets to another
corporation in a title 11 or simlar case and, in pursuance of

the plan, distributes stock or securities of that corporation;
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or
(v) Changes its identity, formor place of organization.

(e) Reporting by successor entity. |If a corporation

("transferor”) transfers all or substantially all of its
assets to another entity ("transferee”) in a transaction that
constitutes a substantial change in the capital structure of
transferor, transferor nust satisfy the reporting obligations
in paragraph (a) or (b) of this section. |If transferor does
not satisfy the reporting obligations in paragraph (a) or (b)
of this section, then transferee nust satisfy those reporting
obligations. |[If neither transferor nor transferee satisfies
the reporting obligations in paragraphs (a) and (b) of this
section, then transferor and transferee shall be jointly and
severally liable for any applicable penalties (see paragraph
(g) of this section).

(f) Receipt of property. For purposes of this section, a

sharehol der is treated as receiving property (or as having
property provided to it) pursuant to an acquisition of control
or a substantial change in capital structure if a liability of
t he shareholder is assuned in the transaction and, as a result
of the transaction, an anmount is realized by the sharehol der

fromthe sale or exchange of stock.

(g) Penalties for failure to file. For penalties for
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failure to file as required under this section, see section
6652(1). The information returns required to be filed under
par agraphs (a) and (b) of this section shall be treated as one
return for purposes of section 6652(1) and, accordingly, the
penal ty shall not exceed $500 for each day the failure
continues (up to a maxi num of $100,000) with respect to any
acqui sition of control or any substantial change in capital
structure. Failure to file as required under this section
al so includes the requirenent to file on magnetic nmedia as
requi red by section 6011(e) and 81.6011-2. In addition,
crimnal penalties under sections 7203, 7206 and 7207 may
apply in appropriate cases.

(h) Exanples. The follow ng exanples illustrate the
application of the rules of this section. For purposes of
t hese exanpl es, assune the transaction is not reported under
8§81.351-3(b), 1.355-5(a), 1.368-3(a), and sections 6042,
6043(a) or 6045, unless otherw se specified, and assune that
the fair market value of the consideration provided to the
shar ehol ders exceeds $100, 000, 000.

Exanple 1. The shareholders of X, a donestic corporation
and parent of an affiliated group, exchange their X stock for
stock in Y, a nemy-formed foreign holding corporation. After
the transaction, Y owns all the outstanding X stock. The X
shar ehol ders nust recognize gain (if any) on the exchange of
their stock as a result of the application of section 367(a).

Because the transaction results in an acquisition of control
of X, X nust conmply with the rules in paragraphs (a) and (b)
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of this section. |If a statenment is filed in accordance with
81.351-3(b) with respect to the transaction, X is not required
to attach Form 8806 (or an interimstatenment) to its return
Regar dl ess of whether a statement is filed in accordance with
81.351-3(b), X nust file a Form 1099-CAP with respect to each
shar ehol der who is not an exenpt recipient showing the fair
mar ket value of the Y stock received by that sharehol der, and
X must furnish a copy of the Form 1099-CAP to that

shar ehol der

Exanple 2. C, a donmestic corporation, and parent of an
affiliated group nerges into D, an unrel ated donestic
corporation. Pursuant to the transaction, the C sharehol ders
exchange their C stock for D stock or for a conbination of
short term notes and D stock. The transaction does not
satisfy the requirenents of section 368, and the C
shar ehol ders nust recognize gain (if any) on the exchange.
Because the transaction results in a substantial change in the
capital structure of C, C (or D as the successor to C) nust
conply with the rules in paragraphs (a) and (b) of this
section. C nmust attach Form 8806 (or an interimstatenent) to
its final income tax return. C (or D as the successor to C)
al so nust file a Form 1099-CAP with respect to each
shar ehol der who is not an exenpt recipient showing the fair
mar ket value of the short termnotes (if any) and the fair
mar ket value of the D stock provided to that sharehol der, and
C (or D) nust furnish a copy of the Form 1099-CAP to that
shar ehol der.

Exanple 3. (i) The facts are the sanme as in Exanple (2),
except that C reasonably determ nes that—-

(A) The transaction satisfies the requirenments of section
368;

(B) The C sharehol ders who exchange their C stock solely
for D stock will not be required to recognize gain (if any) on
t he exchange; and

(C) The C sharehol ders who exchange their C stock for a
conbi nati on of short termnotes and D stock will be required
to recogni ze gain (if any) on the exchange solely with respect
to the receipt of the short term notes.

(ii) If a statenment is filed in accordance with 81. 368-
3(a) with respect to the transaction, Cis not required to
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attach Form 8806 (or an interimstatenent) to its return under
paragraph (a) of this section. Regardless of whether a
statement is filed in accordance with 81.368-3(a), C (or D as
t he successor to C) nust conmply with the rules in paragraph
(b) of this section. Wth respect to each sharehol der who
recei ves a conbination of short termnotes and D stock, and
who is not an exenpt recipient, Cor D nust file a Form 1099-
CAP showi ng the fair market value of the short term notes
provided to the shareholder, and C (or D) nust furnish a copy
of the Form 1099-CAP to that sharehol der. The Form 1099- CAP
shoul d not show the fair market value of the D stock provided
to the shareholder. C and D are not required to file and
furnish Forms 1099-CAP with respect to sharehol ders who
receive only D stock in exchange for their C stock

Exanple 4. The facts are the sane as in Exanple 3,
except the C sharehol ders receive cash instead of short term
notes. The C sharehol ders exchange their shares through a
transfer agent. Under section 6045, the transfer agent is
required to report the anount of cash paid to the C
sharehol ders in the transaction. C and D are not required to
file informati on returns under paragraph (b) of this section,
unl ess C or D knows or has reason to know that the transfer
agent did not file the required information returns under
section 6045.

(i) Effective date. This section applies to any

acqui sition of control and any substantial change in capital
structure occurring after Decenber 31, 2001, if the reporting
corporation or any shareholder is required to recogni ze gain
(if any) as a result of the application of section 367(a) as a
result of the transaction. |If a reporting corporation
described in the preceding sentence files its inconme tax
return for the year in which the acquisition of control or the
substantial change in capital structure occurs on or before

January 13, 2003, such reporting corporation (or successor
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entity) shall file an interimstatenent (as described in
paragraph (a)(3) of this section) on or before January 31,
2003. The applicability of this section expires on Novenber
14, 2005.

Par. 3. Section 1.6045-3T is added to read as foll ows:

81.6045-3T | nformation reporting for an acquisition of

control or a substantial change in capital structure

(tenporary).

(a) Ln _general. Any broker (as defined in 81.6045-

1(a)(1)) who receives a Form 1099-CAP from a corporation
pursuant to 81.6043-4T as the record holder of stock in such
corporation but who is not the actual owner thereof shall file
a return of information with respect to the actual owner

unl ess the actual owner is an exenpt recipient as defined in

§1.6045-1(c)(3)(i).

(b) Form manner and tine for making information returns.
The return required by paragraph (a) of this section nust be
on Fornms 1096 and 1099- CAP, or on an acceptable substitute
statenment. Such forms nust be filed on or before February 28
(March 31 if filed electronically) of the year follow ng the
cal endar year in which the acquisition of control or the
substantial change in capital structure occurs.

(c) Contents of return. A separate Form 1099- CAP nust be
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prepared for each owner show ng-—-

(1) The name, address and taxpayer identification number
of the actual owner;

(2) The nunmber and class of shares in the corporation
exchanged by the actual owner;

(3) The amount of cash and the fair market val ue of stock
or other property provided to the actual owner in exchange for
its stock, that would have been reported by the corporation
under 81.6043-4T if the corporation had provided the Form
1099-CAP directly to the actual owner (rather than to the
br oker as nom nee); and

(4) Such other information as may be required by Form
1099- CAP.

(d) Eurnishing of forms to actual owners. The Form 1099-

CAP prepared for each actual owner nust be furnished to the
actual owner on or before February 28 of the year follow ng
t he cal endar year in which the actual owner receives stock,
cash or other property.

(e) Single Form 1099. |If a broker is required to file a

Form 1099 with respect to an owner under both this 81.6045-3T
and 81.6045-1(b), the broker may satisfy the requirenents of
both sections by filing and furnishing one Form 1099 t hat

contains all the relevant information, as provided in the
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instructions to Form 1099- CAP.

(f) Effective date. This section applies with respect to

any Form 1099- CAP received by a broker after Novenber 13,
2002. The applicability of this section expires on Novenber
14, 2005.
PART 602——0OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON
ACT

Par. 4. The authority citation for part 602 continues to
read in part as follows:

Aut hority: 26 U . S.C. 7805 * * *

Par. 5. In section 602.101, paragraph (b) is amended by
adding the following entries in nunerical order to the table
to read as foll ows:

8602. 101 OMB Control nunbers

* * * % *

(b) * * %
CFR part or section where Current OVB
identified and descri bed control No.

1. 6043- 4. ... 1545- 1812
* * % *x %
1. 6045- 3. .. 1545-1812
*x * * * *
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/ s/ Robert E. Wenzel

Deputy Comm ssioner of Internal Revenue

Approved: Novenmber 8, 2002

/s/ Panela F. d son

Assi stant Secretary of the Treasury (Tax Policy)



