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Gross Proceeds from Sal es I nvolving I nvestment Advisors

AGENCY: | nternal Revenue Service (IRS), Treasury.

ACTI ON: Fi nal regul ations and renoval of tenporary regulations
SUMMARY: Thi s docunent contains regul ati ons under section 6041 that
provide information reporting requirenents for escrow agents and

ot her persons nmaki ng paynents on behal f of another person, clarify
who is the payee for information reporting purposes if a check or

ot her instrunent is made payable to joint payees, and clarify the
anount to be reported. This docunment also contains regul ations under
section 6045 that incorporate the provisions of tenporary
regul ati ons, which are renoved, and that renove investnent advisors
fromthe |ist of exenpt recipients.

Dates: Effective date: These regulations are effective

January 1, 2003.

Applicability dates: For dates of applicability, see

§81.6041-1(j), 1.6045-1(c)(3)(C)(xii), 1.6049-4(a)(2), and

31.3406(a)-2(d).
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FOR FURTHER | NFORMATI ON CONTACT: Nancy L. Rose (202) 622-4910
(not a toll-free number).
SUPPLEMENTARY | NFORMATI ON:
Paperwor k Reducti on Act

The collection of information requirenent contained in these
final regul ati ons has been revi ewed and approved by the O fice of
Managenment and Budget in accordance with the Paperwork Reduction Act
of 1995 (44 U.S.C. 3507(d)) under control number 1545-1705. Responses
to this collection of informati on are mandatory.

An agency nmay not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless it
di splays a valid control number assigned by the O fice of Managenment
and Budget .

The estimate of the reporting burden in 81.6041-1 is reflected
in the burden of Form 1099-M SC. The estimate of the reporting
burden in 81.6045-1 is reflected in the burden of Form 1099-B.

Comrents concerning the accuracy of this burden estimte and
suggestions for reducing this burden should be sent to the Internal
Revenue Service, Attn: |IRS Reports Clearance O ficer, W CAR M: FP: S,
Washi ngton, DC 20224, and to the O fice of Managenent and Budget,
Attn: Desk O ficer for the Departnment of the Treasury, Ofice of
| nformati on and Regul atory Affairs, Washi ngton, DC 20503.

Books or records relating to the collection of information mnust
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be retained as long as their contents may beconme material in the
adm ni stration of any internal revenue law. Generally tax returns
and tax return information are confidential, as required by 26 U S.C
6103.
Backgr ound

Thi s docunent contains anmendnents to the Income Tax Regul ati ons
(26 CFR parts 1 and 5f) and Enpl oynent Tax Regul ations (26 CFR part
31). These regulations finalize proposed regulations relating to
paynents to joint payees, paynents made on behal f of another person,
and paynents of gross proceeds from sal es involving investnent
advi sors. A notice of proposed rul emaki ng (REG 246249-96) was
published in the Federal Register (65 FR 61292) on October 17, 2000.
A public hearing was held on February 7, 2001, at which two
comment at ors presented oral comments. The IRS also received ot her
witten comments responding to the notice of proposed rul emaking.
After consideration of all the coments, the proposed regulations are
adopted as amended by this Treasury decision. The revisions are
di scussed bel ow
Expl anati on of Provisions and Summary of Conments

1. Paynent s Made on Behalf of Anot her Person

Comments were received requesting further clarification as to

t he meani ng of the terns managenent or oversight functions and

significant econom c interest in 81.6041-1(e)(1) of the proposed
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regul ations. 1In response to these comments, the final regulations
add | anguage that was included in the preanble to the proposed
regul ati ons, explaining that a person who nerely wites checks at
another’s direction is not exercising managenent or oversight with
respect to the paynent and that a person has a significant economc
interest in a paynent when such interest would be comprom sed if the
paynent were not nade.

One commentator stated that an agent cannot perform nanagenent
or oversight functions in connection with paynments it receives and
remts to its principal, and, therefore, an agent for a payee could
never be required to report a paynent to the payee under this
standard. The comment at or recomended that 81.6041-1(e)(1) of the
proposed regul ation be revised to apply only to paynents nade by
agents to third parties.

The determ nation of whether a person perfornms managenent or
oversight functions with respect to a paynent nade on behal f of
anot her, or has a significant economc interest in connection with
such paynent, is a factual one. Whether an agent has a reporting
obligation under these standards nmust, therefore, be determned in
each instance based on the particular facts and circunstances. The
standards set forth in the proposed regul ations are intended to apply
to all persons nmaking paynents on behalf of another, whether they are

maki ng such paynents on behalf of the payor or payee in a
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transaction. In keeping with the need for uniformty and consi stency
in this regard, the regulations also anmend 831.3406(a)-2 to elimnate
the current distinction between payor agents and payee agents with
respect to the obligation to backup withhold on paynents. Therefore,
while in sonme cases an agent for a payee may not be required to
report a paynent to its principal, the final regul ation does not
adopt the comentator’s suggestion to elimnate the potenti al
applicability of the regulation to all such paynents.

Wth respect to one type of payee agent, however, the final
regul ati on does contain an exception to the rules set forth in
paragraph (e)(1). The final regul ati on adds paragraph (e)(3)
exenpting frominformation reporting paynents nade by an enpl oyee to
his enpl oyer, in recognition of the principle that the enpl oyee
recei ved such paynent froma third party and remtted it to his

enpl oyer in the course of his enploynent. Exanple 11 is added to

illustrate this exception.

Coments were al so received with respect to special reporting
exceptions. One commentator asked that the current rule with respect
to financial institutions be retained. The proposed regul ations
removed 81.6041-3(n), which provided that banks maki ng paynments on an
i nfrequent and isol ated basis would not be subject to the reporting
requi renents. Banks will therefore now be subject to the sanme

st andards as other persons in determ ning whether they have an



obligation to report paynents. |If a bank exerci ses managenent or
oversi ght functions over a paynent, or has a significant econon c
interest in the paynent, it will have a reporting obligation
regardl ess of how frequently it makes such paynents. Although this
is a change that inposes a new reporting burden on financi al
institutions, the burden is no different than the one that applies to
ot her persons, and the final regulations therefore do not adopt this
suggesti on.

Anot her conmment at or asked that we elimnate the reporting
requirenents for real estate agents, found in 81.6041-3(d), as they
conflict with the proposed regul ati ons under 81.6041-1. The
proposed regul ati ons made conform ng anendnments to 81.6041-3(d), but
retained the existing provision that rent paid by real estate agents
is reportable, by cross-reference to the provisions of 8§1.6041-1(a).
We believe it is appropriate to require such agents to report under
t hese regul ations; therefore, we decline to adopt this coment. The

final regul ati ons do, however, change the termreal estate agents to

rental agents to nore accurately describe the type of person who

woul d be collecting rent froma tenant and remtting it to a
| andl ord.
One comment at or asked that the regulations clarify that
i nsurance conpani es do not have a “significant economc interest” in

paynents they make to third parties pursuant to contracts with
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pol i cyhol ders. Because this is a factual determ nation which should
be made on a case by case basis, this suggestion was not adopted in
the final regul ations.

Several comentators expressed concern that nore than one
person m ght report the sanme paynent pursuant to these rules. One
comment at or stated that a service-recipient mght be obligated to
report the paynent made on his behalf, while the person making the
payment m ght also report it. Another comentator described a
situation where funds were transferred through several parties
involved in a construction project before reaching the ultimte payee
and each of the parties m ght neet the managenent or

oversi ght/significant econom c interest standard for reporting the

payments.
Several of the exanples illustrate the correct reporting of a
paynent by the parties to a transaction. |In the event that several

parties m ght be viewed as neeting the tests for reporting under
81.6041-1(e) of the regulations, the final regulations set forth the
rule that the party closest in the chain to the payee nust report the
paynent, unless the parties agree, in witing, that one of the other
parties nmeeting the test for reporting will report the paynment.

Exanple 12 has been added to 81.6041-1(e) of the regulations to

illustrate this rule. This provision is not intended to preclude the

optional method to report under 81.6041-1(e)(4) of the regul ations.
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A coment at or suggested that in Exanple 3, dealing with an
agent who perfornms real estate closings, we clarify that the term

settl enent agent can include a nunmber of different persons who

performreal estate closings, such as title conpanies or title

i nsurance underwiters. Since these exanples are neant to be
illustrative only, and since any person nmaking a paynment on behal f of
anot her person is subject to these regulations, it is not necessary
to list all possible individuals who may be perform ng the functions
described in this exanple. Therefore, the final regul ations do not
adopt this suggestion.

2. Amount to be Reported

One comment at or objected to the rule in 81.6041-1(f) of the
proposed regul ations that the amount to be reported is the gross
amount, before fees and ot her expenses are deducted. The coment at or
poi nted out the conflicting case law with respect to the issue of
whet her attorneys fees are inconme to the client. The final
regul ati ons provide that in cases in which the gross anmount is
i ncome, the gross amount shoul d be reported regardl ess of any
expenses, conm ssions or other obligations, including backup
wi t hhol di ng, that were deducted fromthe anmobunt before the check was
i ssued. To assist taxpayers in determ ning whether the gross anmount
or sonme | esser anmount is includible in a particular payee’s incone,

t he Comm ssioner may provide guidance in the Internal Revenue
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Bulletin with exanples. Exanple 1 in 81.6041-1(f) has been nodified
to illustrate this rule.
In response to a comment, we have added a cross-reference to
section 6045(f) of the Internal Revenue Code and the regul ations
t hereunder in the exanples in 81.6041-1(f).

3. (Obsol escence of Revenue Rulings

One comment ator asked that we include a statenent in the
regul ati ons or commentary that the regul ati ons render obsol ete any
revenue rulings that are factually enconpassed by the proposed rules
and that all other revenue rulings pertaining to third party paynents
would remain in effect unless specifically deenmed obsol ete.

The preanble to the proposed regul ations stated that “Rulings
that are factually enconpassed by the proposed regulations will be
obsoleted.” A list of revenue rulings to becone obsol ete was
i ncluded. The notice of proposed rul emaki ng al so requested comments
that identified other factually relevant rulings. No such comrents
were received. As the proposed regul ati ons made cl ear that revenue
rulings factually enconpassed by the proposed regul ations woul d be
obsol eted and enunerated those rulings, there is no need to include
this commentator’s suggestion.

Anot her comment at or recomended that Rev. Rul. 69-595 (1969-2
C.B. 242) and Rev. Rul. 70-608 (1970-2 C.B. 286), both of which were

listed in the notice of proposed rul emaki ng as obsol eted by the
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proposed regul ati ons, be obsoleted only to the extent they are

i nconsistent with the proposed regul ations. The two revenue rulings
cited contain guidance relating to the definition of nedical service
payments, which the commentator felt should be retained.

Rev. Rul. 70-608 is listed in the notice of proposed rul emaking
as obsoleted only with respect to Situations 1, 2, and 5. Therefore,
Situation 4 of the revenue ruling, which includes a description of
medi cal service paynents, was not obsoleted. Rev. Rul. 69-595 will
| i kewi se not be obsoleted with respect to the definition of nedical
servi ce paynents.

Ef fect on Other Docunents

The follow ng revenue rulings are obsolete as of January 1,
2003:

Rev. Rul. 93-70 (1993-2 C.B. 294)

Rev. Rul. 85-50 (1985-1 C.B. 345)

Rev. Rul. 77-53 (1977-1 C.B. 368)

Rev. Rul. 73-232 (1973-1 C.B. 541)

Rev. Rul. 70-608 (1970-2 C.B. 286), Situations 1, 2, and 5

Rev. Rul. 69-595 (1969-2 C. B. 242), except with respect to the

definition of nmedical service paynents.

Rev. Rul. 67-197 (1967-1 C.B. 319)

Rev. Rul. 65-129 (1965-1 C.B. 519)

Rev. Rul. 64-36 (1964-1 C. B. 446)
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Rev. Rul. 59-328 (1959-2 C.B. 379)

Rev. Rul. 55-606 (1955-2 C.B. 489)

Rev. Rul. 54-571 (1954-2 C.B. 235)
Speci al Anal yses

It has been determ ned that this Treasury decision is not a
significant regulatory action as defined in Executive Order 12866.
Therefore, a regulatory assessnent is not required. It has also been
determ ned that section 553(b) of the Admi nistrative Procedure Act (5
U.S.C. chapter 5) does not apply to these regulations. A final
regulatory flexibility analysis under 5 U S.C. section 604 has been
prepared for the collection of information in this Treasury deci sion.
This analysis is set forth in this preanble under the headi ng “Fi nal
Regul atory Flexibility Analysis.” Pursuant to section 7805(f), the
notice of proposed rul enmaki ng precedi ng these regul ati ons was
submtted to the Chief Counsel for Advocacy of the Small Business
Adm ni stration for conment on its inpact on small business.
Fi nal Regul atory Flexibility Analysis

The collection of information contained in 81.6041-1(e) is
needed to clarify the requirements for filing an information return
under section 6041 when a person nmakes a paynment on behal f of another
person or to joint payees. The objectives of the proposed
regul ations are to provide uniform practicable, and adm nistrable

rul es under section 6041 for persons maki ng paynments on behal f of
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anot her person or to joint payees. The types of small entities to
whi ch the regulations may apply are small businesses. An estimate of
t he nunmber of small entities affected is not feasible because of the
| arge variety of entities and transactions to which the regul ations
may apply.

There are no known Federal rules that duplicate, overlap or
conflict with these regulations. The regulations are considered to
have the | east econom c inpact on small entities of all alternatives
consi der ed.

The collection of information contained in 81.6045-1(c)(3) will
not have a significant econom c inpact on a substantial nunber of
smal | entities. The regulations will relieve investnent advisors of
the requirenent to make information returns under section 6045(a),
and few, if any, financial custodians that maybe affected by the
regul ati ons are small entities.

Drafting Informtion

The principal author of these regulations is Nancy L. Rose,

O fice of the Associ ate Chief Counsel (Procedure and Adm ni stration).
Li st of Subjects

26 CFR Parts 1 and 5f

| ncone taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 31

Empl oynent taxes, Incone taxes, Penalties, Railroad
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retirenment, Reporting and recordkeeping requirenments, Soci al
security, Unenploynent conpensation.

26 CFR Part 602

Reporti ng and recordkeepi ng requirenments.
Adoption of Anmendnents to the Regul ati ons

Accordingly, 26 CFR parts 1, 5f, 31, and 602 are anended as
fol | ows:
PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding an entry in nunerical order to read in part as foll ows:

Aut hority: 26 U.S.C. 7805 * * *
Section 1.6041-1 al so issued under 26 U.S.C. 6041(a). * * *

Par. 2. Section 1.6041-1 is anmended as foll ows:

1. 1In paragraph (b)(1), the second sentence is anended by
renmovi ng the | anguage “paragraph (g)” and addi ng the | anguage
“paragraph (i)” in its place.

2. Paragraph (c) is anended by adding two sentences after the
penul ti mate sentence.

3. Paragraphs (e), (f), and (g) are redesignated as paragraphs
(g), (h), and (i), respectively.

4. Addi ng new paragraphs (e),(f), and (j).

The additions read as foll ows:

81.6041-1 Return of information as to paynents of $600 or nore.
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(c) * * * A paynent made jointly to two or nore payees nay be
fixed and determ nable inconme to one payee even though the paynent is
not fixed and determ nable income to another payee. For exanpl e,
property insurance proceeds paid jointly to the owner of danaged
property and to a contractor that repairs the property nay be fixed
and determ nable incone to the contractor but not fixed and
det erm nabl e income to the owner, and should be reported to the
contractor. * * *

* * * * *

(e) Payment made on behalf of another person--(1) In general.

A person that makes a paynment in the course of its trade or business
on behal f of another person is the payor that nust make a return of

i nformation under this section with respect to that payment if the
paynent i s described in paragraph (a) of this section and, under all
the facts and circunstances, that person--

(i) Performs managenent or oversight functions in connection
with the paynment (this would exclude, for exanple, a person who
performs nere adm nistrative or mnisterial functions such as witing
checks at another’s direction); or

(i1) Has a significant economc interest in the paynment (i.e.,
an econom c interest that would be conprom sed if the paynent were

not made, such as by creation of a nmechanic’s lien on property to
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whi ch the paynent relates, or a |loss of collateral).

(2) Determ nation of payor obligated to report. |If two or nore
persons neet the requirenents for making a return of information with
respect to a paynent, as set forth in paragraph (e)(1) of this
section, the person obligated to report the paynent is the person
closest in the chain to the payee, unless the parties agree in
writing that one of the other parties neeting the requirenents set
forth in paragraph (e)(1) of this section will report the paynment.

(3) Special rule for paynent by enployee to enployer.

Not wi t hst andi ng t he provisions of paragraph (e)(1) of this section,
an enpl oyee acting in the course of his enpl oynent who nmakes a
payment to his enpl oyer on behalf of another person is not required
to make a return of information with respect to that paynent.

(4) Optional nethod to report. A person that makes a paynent

on behal f of another person but is not required to nmake an
information return under paragraph (e)(1l) of this section may el ect
to do so pursuant to the procedures established by the Comm ssioner.
See, e.g., Rev. Proc. 84-33 (1984-1 C.B. 502) (optional method for a
payi ng agent to report and deposit ampunts w thheld for payors under
the statutory provisions of backup wi thhol ding) (see 8601.601(d)(2)
of this chapter).

(5) Exanples. The provisions of this paragraph (e) are

illTustrated by the foll owi ng exanpl es:
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Exanple 1. Bank B provides financing to C, a real estate
devel oper, for a construction project. B makes di sbursements from
the account for |abor, materials, services, and ot her expenses
related to the construction project. In connection with the
paynments, B perforns the follow ng functions: approves paynents to
t he general contractor or subcontractors; ensures that |oan proceeds
are properly applied and that all approved bills are properly paid to
avoi d mechanics’ or materialnmen's liens; conducts site inspections to
det er m ne whet her work has been conpl eted (but does not check the
quality of the work). B is perform ng managenent or oversi ght
functions in connection with the paynents and is subject to the
information reporting requirenents of section 6041 with respect to
paynment s.

Exanple 2. Mrtgage conpany D hol ds a nortgage on business
property owned by E. When the property is danaged by a storm E's
I nsurance conpany issues a check payable to both D and E in
settlement of E's claim Pursuant to the contract between D and E, D
hol ds the insurance proceeds in an escrow account and makes
di sbursenents, according to E's instructions, to contractors and
subcontractors performng repairs on the property. D is not
perform ng managenent or oversight functions, but D has a significant
econom c interest in the paynments because the purpose of the
arrangenent is to ensure that property on which D holds a nortgage is
repaired or replaced. Dis subject to the information reporting
requi renments of section 6041 with respect to the paynents to
contractors.

Exanple 3. Settlenent agent F provides real estate cl osing
services to real estate brokers and agents. F deposits noney
received fromthe buyer or lender in an escrow account and makes
payments fromthe account to real estate agents or brokers,
apprai sers, |and surveyors, building inspectors, or simlar service
provi ders according to the provisions of the real estate contract and
written instructions fromthe |l ender. F may al so make di sbursenents
pursuant to oral instructions of the seller or purchaser at closing.
F is not perform ng managenent or oversight functions and does not
have a significant economc interest in the paynments, and is not
subject to the information reporting requirenments of section 6041.

For the rules relating to F's obligation to report the gross proceeds
of the sale, see section 6045(e) and 81.6045-4.

Exanple 4. Assune the same facts as in Example 3. In
addition, the seller instructs F to hire a contractor to perform
repairs on the property. F selects the contractor, negotiates the
cost, nmonitors the progress of the project, and inspects the work to
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ensure it conplies with the contract. Wth respect to the paynents
to the contractor, F is perform ng managenent or oversight functions
and is subject to the information reporting requirenents of section
6041.

Exanple 5. Gis a rental agent who nmanages certain rental
property on behalf of property owner H G finds tenants, arranges
| eases, collects rent, responds to tenant inquiries regarding
mai nt enance, and hires and makes paynents to repairnmen. G subtracts
her conmm ssion and any nai ntenance paynents fromrental paynents and
remts the remainder to H Wth respect to paynents to repairnen, G
is perform ng managenment or oversight functions and is subject to the
information reporting requirenents of section 6041. Wth respect to
the paynment of rent to H G is subject to the information reporting
requi renents of section 6041 regardl ess of whether she perforns
managenent or oversight functions or has a significant econom c
interest in the paynent. See 81.6041-3(d) for rules relating to
rental agents. See 81.6041-1(f) to determ ne the anount that G
shoul d report to H as rent.

Exanple 6. Literary agent J receives a paynment from publisher
L of fees earned by J's client, author K J deposits the paynent
into a bank account in J's name. Fromtinme to time and as directed
by K, J makes paynents fromthese funds to attorneys, nmanagers, and
other third parties for services rendered to K. After subtracting
J's comm ssion, J pays K the net amobunt. J does not order or direct
the provision of services by the third parties to K, and J exercises
no discretion in nmaking the paynments to the third parties or to K J
is not perform ng managenment or oversight functions and does not have
a significant economc interest in the paynments and is not subject to
the information reporting requirenments of section 6041 in connection
with the payments to K or to the third parties. For the rules
relating to L's obligation to report the paynent of the fees to K
see paragraphs (a)(1)(i) and (f) of this section. For the rules
relating to K's obligation to report the paynent of the comm ssion to
J and the paynents to the third parties for services, see paragraphs
(a)(1)(i) and (d)(2) of this section.

Exanple 7. Attorney P deposits into a client trust fund a
settlenment paynent from R, the defendant in a breach of contract
action for lost profits in which P represented plaintiff Q P nakes
payments fromthe client trust fund to service providers such as
expert wi tnesses and private investigators for expenses incurred in
the litigation. P decides whomto hire, negotiates the amount of
paynent, and determ nes that the services have been satisfactorily
performed. In the event of a dispute with a service provider, P
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wi t hhol ds paynment until the dispute is settled. Wth respect to
payments to the service providers, P is perform ng nmanagenent or
oversi ght functions and is subject to the information reporting

requi renents of section 6041.

Exanple 8. Assune the same facts as in Exanple 7. 1In
addi tion, assune that after paying the service providers and
deducting his legal fee, P pays Q the remaining funds that P had
received fromthe settlenent with R Wth respect to the paynent to
Q P is not perform ng managenent or oversight functions, does not
have a significant economc interest in the paynent, and is not
subject to the information reporting requirenments of section 6041.
For the rules relating to R s obligation to report the paynent of the
settl enment proceeds to P, see section 6045(f) and the regul ati ons
t hereunder. For the rules relating to R s obligation to report the
payment of the settlenment proceeds to Q see paragraphs (a)(1)(i) and
(f) of this section. For the rules relating to Qs obligation to
report the paynent of attorney fees to P, see paragraphs (a)(1)(i)
and (d)(2) of this section.

Exanple 9. Medical insurer S operates as the adm nistrator of
a health care program under a contract with a state. S makes
paynments of governnent funds to health care providers who provide
care to eligible patients. S receives and reviews clainms submtted
by patients or health care providers, determnes if the clains neet
all the requirenents of the program (e.g., that the
care is authorized and that the patients are eligible beneficiaries),
and determ nes the amount of paynment. S is perform ng managenment or
oversight functions and is subject to the information reporting
requi renments of section 6041 with respect to the paynents.

Exanpl e 10. Race track enployee T hol ds deposits made by horse
owner U in a special escrow account in Us nane. U enters into a
contract with jockey Vto ride Us horse in a race at the track. As
directed by U T pays V the fee for riding Us horse fromU s escrow
account. T is not perform ng nmanagenent or oversight functions, does
not have a significant economc interest in the paynent, and is not
subject to the information reporting requirenments of section 6041.

For the rules relating to Us obligation to report the paynent of the
fee to V, see paragraph (a)(1)(i) of this section.

Exanple 11. X is a certified public accountant enployed by
FirmY, and is not a partner. Client Z pays X directly for
accounting services. X remts the anount received to Y, as required
by the terms of his enploynment. X does not have any reporting
obligation with respect to the paynent to Y. For the rules relating
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to Z’s obligation to report the paynment to Y for services, see
paragraphs (a)(1)(i) and (d)(2) of this section.

Exanple 12. Bank contracts with Title Conpany with respect to
t he di sbursement of funds on a construction |oan. Pursuant to their
arrangenment, the contractor sends draw requests to Title Conpany,
whi ch i nspects the work, verifies the amount requested, and then
sends the draw request to Bank with supporting docunents. Bank pays
Titl e Conmpany the amount of the draw request, and Title Conpany
i nsures Bank against any loss if it cannot obtain the necessary lien
wai vers. Bank has a significant economc interest in the paynment as
a nortgagee, and Title Conpany exerci ses managenent or oversight over
t he paynent. Since Title Conpany is closest in the chain to the
contractor, Title Conpany should report the paynent, unless the
parties agree in witing that Bank will report the paynent.

(f) Anpunt to be reported when fees, expenses or comm SsSions

are deducted--(1) In general. The anount to be reported as paid to

a payee is the amount includible in the gross incone of the payee
(which in many cases will be the gross anount of the paynent or
paynents before fees, conmm ssions, expenses, or other amounts owed by
t he payee to anot her person have been deducted), whether the paynent
is made jointly or separately to the payee and anot her person. The
Comm ssi oner may, by gui dance published in the Internal Revenue
Bulletin, illustrate the circunstances under which the gross anount
or |l ess than the gross anount nay be reported.

(2) Examples. The provisions of this
paragraph (f) are illustrated by the foll owi ng exanpl es:

Exanple 1. Attorney P represents client Qin a breach of
contract action for lost profits against defendant R R settles the
case for $100, 000 danmges and $40, 000 for attorney fees. Under
applicable law, the full $140,000 is includible in Qs gross taxable

incone. R issues a check payable to P and Qin the amount of
$140,000. R is required to nake an information return reporting a
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payment to Qin the ampunt of $140,000. For the rules with respect
to Rs obligation to report the paynment to P, see section 6045(f) and
the regul ations thereunder.

Exanple 2. Assune the same facts as in Exanple 1, except that
R issues a check to Q for $100,000 and a separate check to P for
$40,000. Ris required to make an information return reporting a
payment to Q in the amunt of $140,000. For the rules with respect
to Rs obligation to report the paynent to P, see section 6045(f) and
the regul ations thereunder.

* * *x k% %

(j) Effective date. The provisions of paragraphs (b), (c),

(e), and (f) apply to paynents made after Decenber 31, 2002.
Par. 3. Section 1.6041-3 is anended as foll ows:
1. Revising paragraph (d).
2. Removing paragraph (n) and redesignating paragraphs (o), (p)
and (qg) as paragraphs (n), (o) and (p), respectively.
The revisions read as foll ows:

81.6041-3 Paynents for which no return of information is required

under section 6041.

* * *x k% %

(d) Paynments of rent made to rental agents (but the agent is
required to report paynents of rent to the landlord in accordance
with 81.6041-1(a)(1)(i)(B) and (2)).
ok ok * %

Par. 4. Section 1.6045-1 is anended as foll ows:
1. Revising paragraph (a) introductory text.

2. Revising paragraphs (c)(3) and (c)(4).
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3. In paragraph (g)(3)(iv), first and third sentences, renoving
t he | anguage “8 5f.6045-1(c)(3) of this chapter” and addi ng
“paragraph (c)(3) of this section” in its place.

4, I n paragraph (g)(4) Examples 1, 4, 5, 6, 7(i), 8(i), and 9(i),
renmovi ng the | anguage "8 5f.6045-1(c)(3)(ii) of this chapter” and
addi ng "paragraph (c)(3)(iii) of this section” in its place in each
pl ace it appears.

The revisions read as foll ows:

81.6045-1 Returns of information of brokers and barter

exchanges.

(a) Definitions. The follow ng definitions apply for purposes

of this section and 8§1.6045-2:

(3) Exceptions--(i) Sales effected for exenpt recipients--(A

In general. No return of information is required with respect to a

sale effected for a custoner that is an exenpt recipient under
paragraph (c)(3)(i)(B) of this section.

(B) Exenpt recipient defined. The term exenpt recipient

means- -
(1) A corporation as defined in section 7701(a)(3), whether
donestic or foreign;

(2) An organization exenpt fromtaxation under section 501(a)
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or an individual retirenment plan;

(3) The United States or a State, the District of Colunbia, a
possession of the United States, a political subdivision of any of
the foregoing, a wholly owned agency or instrunmentality of any one or
more of the foregoing, or a pool or partnership conposed exclusively
of any of the foregoing;

(4) A foreign governnent, a political subdivision thereof, an
i nternational organization, or any wholly owned agency or
instrunmentality of the foregoing;

(5) A foreign central bank of issue as defined in 81.895-
1(b)(1) (i.e., a bank that is by |aw or governnment sanction the
princi pal authority, other than the governnment itself, issuing
instrunents intended to circulate as currency);

(6) A dealer in securities or compdities registered as such
under the |laws of the United States or a State;

(7) A futures comm ssion nerchant registered as such with the
Commodity Futures Tradi ng Conmm ssi on;

(8) A real estate investnment trust (as defined in section
856) ;

(9) An entity registered at all times during the taxable year
under the Investnent Conpany Act of 1940 (15 U S.C. 80a-1, et seq.);

(10) A conmmon trust fund (as defined in section 584(a)); or

(11) A financial institution such as a bank, nutual savings
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bank, savings and | oan associ ation, building and | oan associ ati on,
cooperative bank, homestead association, credit union, industrial
| oan associ ation or bank, or other sim |l ar organization.

(C) Exenption certificate. A broker may treat a person

described in paragraph (c)(3)(i)(B) of this section as an exenpt
reci pi ent based on a properly conpl eted exenption certificate (as
provided in 831.3406(h)-3) of this chapter, on the broker's actual
know edge that the payee is a person described in paragraph
(c)(3)(i)(B), or on the applicable indicators described in 81.6049-
4(c) (D) (ii)(A through (M. A broker may require an exenpt recipient
to file a properly conpleted exenption certificate and may treat an
exenpt recipient that fails to do so as a recipient that is not
exenpt .

(ii) Excepted sales. No return of information is required

with respect to a sale effected by a broker for a custoner if the
sale is an excepted sale. For this purpose, a sale is an excepted
sale if it is so designated by the Internal Revenue Service in a
revenue ruling or revenue procedure (see 8601.601(d)(2) of this
chapter).

(iii) Miltiple brokers. |If a broker is instructed to initiate

a sale by a person that is an exenpt recipient described in paragraph
(c)(3)(i)(B)(6), (7)), or (11) of this section, no return of

information is required with respect to the sale by that broker. In
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a redenption of stock or retirement of securities, only the broker
responsi bl e for paying the holder redeened or retired, or crediting
the gross proceeds on the sale to that holder's account, is required
to report the sale.

(iv) Cash on delivery transactions. |In the case of a sale of

securities through a cash on delivery account, a delivery versus
paynent account, or other sim/lar account or transaction, only the
br oker that receives the gross proceeds fromthe sal e agai nst
delivery of the securities sold is required to report the sale. If,
however, the broker's custonmer is another broker (second-party
broker) that is an exenpt recipient, then only the second-party
broker is required to report the sale.

(v) FEiduciaries and partnerships. No return of information is

required with respect to a sale effected by a custodian or trustee in
its capacity as such or a redenption of a partnership interest by a
partnership, provided the sale is otherwi se reported by the custodi an
or trustee on a properly filed Form 1041, or the redenption is

ot herwi se reported by the partnership on a properly filed Form 1065,
and all Schedule K-1 reporting requirenents are satisfied.

(vi) Sales at issue price. No return of information is

required with respect to a sale of an interest in a regul ated
i nvest nent conpany that can hold itself out as a noney nmarket fund

under Rule 2a-7 under the Investnment Conpany Act of 1940 that
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conputes its current price per share for purposes of distributions,
redenpti ons, and purchases so as to stabilize the price per share at
a constant ampunt that approximates its issue price or the price at
which it was originally sold to the public.

(vii) Obligor paynments on certain obligations. No return of

information is required with respect to paynments representing obligor
paynents on- -

(A) Nontransferable obligations (including savings bonds,
savi ngs accounts, checking accounts, and NOW accounts);

(B) Onligations as to which the entire gross proceeds are
reported by the broker on Form 1099 under provisions of the Internal
Revenue Code ot her than section 6045 (including stripped coupons
i ssued prior to July 1, 1982); or

(C) Retirenment of short-termobligations (i.e., obligations
with a fixed maturity date not exceeding 1 year fromthe date of
i ssue) that have original issue discount, as defined in section
1273(a)(1), with or without application of the de mnims rule.

(D) Demand obligations that also are callable by the obligor
and that have no prem um or di scount.

(viii) Foreign currency. No return of information is required

with respect to a sale of foreign currency other than a sale pursuant
to a forward contract or regulated futures contract that requires

delivery of foreign currency.
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(ix) Fractional share. No return of information is required

with respect to a sale of a fractional share of stock if the gross
proceeds on the sale of the fractional share are |l ess than $20.

(x) Certain retirements. No return of information is required

froman issuer or its agent with respect to the retirenment of book
entry or registered formobligations as to which the rel evant books
and records indicate that no interimtransfers have occurred.

(xi) Cross reference. For an exception for certain sales of

agricultural comodities and certificates issued by the Comodity
Credit Corporation after January 1, 1993, see paragraph (c)(7) of
this section.

(xii) Effective date. The provisions of this paragraph (c)(3)

apply for sales effected after Decenmber 31, 2002.
(4) Examples. The following exanples illustrate the
application of the rules in paragraph (c)(3) of this section:

Exanple 1. P, an individual who is not an exenpt recipient,
pl aces an order with B, a person generally known in the investnent
community to be a federally registered broker/dealer, to effect a
sale of P's stock in a publicly traded corporation. B, in turn,
pl aces an order to sell the stock with C, a second broker, who wll
execute the sale. B discloses to Cthe identity of the custoner
placing the order. Cis not required to nake a return of information
with respect to the sale because C was instructed by B, an exenpt
reci pient as defined in paragraph (c)(3)(i)(B)(6) of this section, to
initiate the sale. B is required to make a return of information
with respect to the sale because P is B's custonmer and is not an
exenpt recipient.

Exanple 2. Assune the sanme facts as in Exanple 1 except that B
has an ommi bus account with C so that B does not disclose to C
whet her the transaction is for a custonmer of B or for B's own
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account. Cis not required to make a return of information with
respect to the sale because C was instructed by B, an exenpt

reci pient as defined in paragraph (c)(3)(i)(B)(6) of this section, to
initiate the sale. B is required to make a return of information
with respect to the sale because P is B's custonmer and is not an
exenpt recipient.

Exanple 3. D, an individual who is not an exenpt recipient,
enters into a cash on delivery stock transaction by instructing K, a
federally registered broker/dealer, to sell stock owned by D, and to
deliver the proceeds to L, a custodian bank. Concurrently with the
above instructions, Dinstructs L to deliver Ds stock to K (or K's
desi gnee) against delivery of the proceeds from K.  The records of
both K and L with respect to this transaction show an account in the
name of D. Pursuant to paragraph (h)(1l) of this section, Dis
consi dered the customer of K and L. Under paragraph (c)(3)(iv) of
this section, Kis not required to make a return of information wth
respect to the sale because K wll pay the gross proceeds to L
agai nst delivery of the securities sold. L is required to make a
return of information with respect to the sale because Dis L's
custoner and is not an exenpt recipient.

Exanple 4. Assune the same facts as in Exanple 3 except that
E, a federally registered investnent advisor, instructs Kto sel
stock owned by D and to deliver the proceeds to L. Concurrently with
t he above instructions, E instructs L to deliver D's stock to K (or
K's designee) against delivery of the proceeds from K. The records
of both Kand L with respect to the transaction show an account in
the name of D. Pursuant to paragraph (h)(1l) of this section, Dis
considered the customer of K and L. Under paragraph (c)(3)(iv) of
this section, Kis not required to make a return of information wth
respect to the sale because K will pay the gross proceeds to L
agai nst delivery of the securities sold. L is required to nake a
return of information with respect to the sale because Dis L's
custonmer and is not an exenpt recipient.

Exanple 5. Assune the sanme facts as in Exanple 4 except that
the records of both Kand L with respect to the transaction show an
account in the name of E. Pursuant to paragraph (h)(1) of this
section, E is considered the custonmer of K and L. Under paragraph
(c)(3)(iv) of this section, Kis not required to make a return of
information with respect to the sale because K will pay the gross
proceeds to L against delivery of the securities sold. L is required
to make a return of information with respect to the sale because E is
L's custonmer and is not an exenpt recipient. E is required to make a
return of information with respect to the sale because Dis E' s
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custoner and is not an exenpt recipient.

Exanple 6. F, an individual who is not an exenpt recipient,
owns bonds that are held by G a federally registered broker/deal er,
in an account for F with G designated as nom nee for F. Upon the
retirement of the bonds, the gross proceeds are automatically
credited to the account of F. Gis required to make a return of

information with respect to the retirenment because G is the broker
responsi bl e for maki ng paynents of the gross proceeds to F.

Par. 5. In 81.6045-2, paragraph (b)(2)(ii), is anmended by
removing the | anguage “85f.6045-1(c)(3)(i)(B) of the Tenporary I nconme
Tax Regul ations under the Tax Equity and Fiscal Responsibility Act of
1982" and addi ng the | anguage “81.6045-1(c)(3)(i)(B)” in its place.

Par. 6. In 81.6049-4, paragraph (a)(2) is revised to read as
foll ows:

8§1.6049-4 Return of information as to interest paid and origi nal

i ssue discount includible in gross incone after Decenber 31, 1982.

(a) * * *
(2) Payor. For paynents made after Decenber 31, 2002, a payor
is a person described in paragraph (a)(2)(i) or (ii) of this section.
(i) Every person who makes a paynment of the type and of the
amount subj ect to reporting under this section (or under an
appl i cabl e section under this chapter) to any other person during a
cal endar year.
(ii) Every person who collects on behalf of another person

paynents of the type and of the ampbunt subject to reporting under
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this section (or under an applicable section under this chapter), or
who ot herwi se acts as a m ddl eman (as defined in paragraph (f)(4) of
this section) with respect to such paynent.
%k ok * %
PART 5f - - TEMPORARY | NCOVE TAX REGULATI ONS UNDER THE TAX EQUI TY AND
FI SCAL RESPONSI BI LI TY ACT OF 1982

Par. 7. The authority citation for part 5f is anmended by renoving
the authority citation for “Sec. 5f.6045-1" to read in part as
fol | ows:

Aut hority: 26 U.S.C. 7805 * * ~*

Par. 8. Section 5f.6045-1 is renpoved.
PART 31-- EMPLOYMENT TAXES AND COLLECTI ON OF | NCOVE TAX AT SOURCE

Par. 9. The authority citation for part 31 continues to read in
part as foll ows:

Aut hority: 26 U.S.C. 7805 * * *

Par. 10. Section 31.3406-0 is anended by:

1. Revising the entry in the table for 831.3406(a)-2, paragraph
(b).

2. Adding an entry to the table for 831.3406(a)-2, paragraph (d).

The revision and addition read as foll ows:
§31.3406-0 Qutline of the backup wi thholding reqgulations.

*x * * * *

831.3406(a)-2 Definition of payors obligated to backup wi thhold.

* * *x k% %

(b) Persons treated as payors.

*x * * * *
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(d) Effective date.

*x * * * *

Par. 11. Section 31.3406(a)-2 is revised to read as foll ows:

831.3406(a)-2 Definition of payvors obligated to backup w thhol d.

(a) Ln _general. Payor neans the person that is required to

make an information return under section 6041, 6041A(a), 6042, 6044,
6045, 6049, 6050A, or 6050N, with respect to any reportabl e payment
(as described in section 3406(b)), or that is described in paragraph
(b) of this section.

(b) Persons treated as payors. The follow ng persons are

treated as payors for purposes of section 3406--

(1) A grantor trust established after Decenmber 31, 1995, all of
which is owned by two or nore grantors (treating for this purpose
spouses filing a joint return as one grantor);

(2) A grantor trust with ten or nore grantors established on or
after January 1, 1984 but before January 1, 1996;

(3) A common trust fund; and

(4) A partnership or an S corporation that nmakes a reportable
paynment .

(c) Persons not treated as payors. A person on the follow ng

list is not treated as a payor for purposes of section 3406 if the
person does not have a reporting obligation under the section on
information reporting to which the paynent rel ates--

(1) Atrust (other than a grantor trust as described in
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paragraph (b) (1) or (2) of this section) that files a Form 1041
containing information required to be shown on an information return,
i ncludi ng ampbunts wi t hhel d under section 3406; or
(2) A partnership nmaking a paynment of a distributive share or
an S corporation making a sim/lar distribution.

(d) Effective date. The provisions of this section apply to

paynents made after Decenber 31, 2002.

Par. 12. Section 31.3406(a)-4 is amended as foll ows:

1. In paragraph (c)(1), first sentence, renoving the | anguage
“Any m ddl eman (as defined in 831.3406(a)-2(b))” and adding “A person
that is a mddl eman and is a person defined in 831.3406(a)-2(b) or in
the section on information reporting to which the paynent relates” in
its place.

2. In paragraph (c)(3), first sentence, renoving the | anguage
" 831.3406(a)-2(b)(4)” and adding "831.3406(a)-2(b)(1) or (2)” inits
pl ace.

Par. 13. In 831.3406(b)(3)-2, paragraph (b)(5) is anmended by
removing the | anguage “85f.6045-1(c)(3)(ix)” and adding “81.6045-
1(c)(3)(x)” in its place.

Par. 14. In 831.3406(d)-4, paragraph (a)(1l) introductory text is
amended by renoving the | anguage "the payor of the instrunment (as
defined in 831.3406(a)-2(b)(3)),” and adding "a broker holding a

security (including stock) for a custonmer in street nanme,"” in its
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pl ace.

Par. 15. In 831.3406(h)-1, paragraph (c), second sentence, is
amended by renoving the | anguage “85f.6045-1(c)(3)(ii) and (iii)” and
addi ng “81.6045-1(c)(3)(iii) and (iv)” in its place.

Par. 16. Section 31.3406(h)-2 is anended as foll ows:

1. 1In paragraph (c), third sentence, renoving the |anguage "with
two or nore grantors described in 831.3406(a)-2(b)(4), which is
treated as a m ddl eman payor” and addi ng "described in 831.3406(a)-
2(b)(1) or (2), which is treated as a payor” in its place.

2. In paragraph (d), first sentence, renoving the |anguage “A
m ddl eman payor (as defined in 831.3406(a)-2(b))” and adding “A
m ddl eman payor (as defined in 831.3406(a)-2(b) or in the section on
information reporting to which the paynent relates)” in its place.

3. In paragraph (f)(6), renmoving the |anguage “831.3406(a)-2(a)”
and addi ng “831.3406(a)-2” in its place.

PART 602——0OMB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON ACT

Par. 17. The authority citation for part 602 continues to read
in part as follows:

Aut hority: 26 U.S.C. 7805 * * *

Par. 18. In section 602.101, paragraph (b) is anended by
adding the following OMB Control nunmbers in nunerical order to the
table to read as foll ows:

8§602. 101 OMB Control nunbers
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(b) * k* %

CFR part or section where Current OVB
identified and descri bed control No.

1.6041- 0. . .. 1545- 1705
* * * * *
1.6045- 0. . .. 1545-1705
* * % *x %

Robert E. Wenzel

Deputy Commi ssi oner of Internal Revenue.

Approved: July 17, 2002

Panela F. O son

Acting Assistant Secretary of the Treasury (Tax Policy).



