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Definition of Private Business Use

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Final regul ations.

SUMVARY: This docunent anends the final regulations on the
definition of private business use applicable to tax-exenpt bonds
I ssued by State and | ocal governnments. The anmendnents provide
that certain arrangenents do not result in private business use
iIf the termof the use does not exceed 50, 100 or 200 days, as

appl i cabl e.

DATES: Ef fective Date: These regulations are effective
Novenber 20, 2001.
Applicability Date: For dates of applicability, see 81.141-

15.
FOR FURTHER | NFORMATI ON CONTACT: M chael P. Brewer at (202) 622-
3980 (not a toll-free nunber).
SUPPLEMENTARY | NFORMATI ON:
Backgr ound
Section 103(a) of the Internal Revenue Code (Code) provides
that, generally, interest on any State or |ocal bond is not
I ncluded in gross inconme. However, this exclusion does not apply

to any private activity bond that is not a qualified bond.



2

Under section 141, a bond is a private activity bond if it
I's issued as part of an issue that neets either the private
busi ness use test and the private security or paynent test, or
the private |oan financing test.

The private business use test is net if nore than 10 percent
of the proceeds of an issue are to be used for any private
busi ness use. Section 141(b)(6)(A) defines the termprivate

busi ness use as use (directly or indirectly) in a trade or

busi ness carried on by any person other than a governnental unit.
For this purpose, use as a nenber of the general public is not
taken into account.

Section 1.141-3 provides guidance regarding the private
busi ness use test. Generally, the private business use test is
nmet only if a nongovernnental person has special |egal
entitlements to use the financed property under an arrangenent
with the issuer. The existing regulations provide the follow ng
three special rules for use by nongovernnental persons under
short-term arrangenents:

1. Section 1.141-3(c)(3) states that an arrangenent is not
treated as general public use if the termof the use under the
arrangenent, including all renewal options, is greater than 180
days.

2. Section 1.141-3(d)(3)(i) provides that certain
arrangenents are not private business use if the termof the use
under the arrangenent, including all renewal options, is not

| onger than 90 days.
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3. Section 1.141-3(d)(3)(ii) provides that certain
arrangenents are not private business use if the termof the use
under the arrangenent, including all renewal options, is not
| onger than 30 days.

Section 1.141-3(f) contains exanples that illustrate these
speci al rul es.
Expl anati on of Provisions

Comment s have been received requesting that the regul ati ons
provide for additional flexibility in structuring short-term
arrangenents wi th nongovernnental persons. For exanple,
comment ators have requested that the 180-day, 90-day, and 30-day
rul es of 81.141-3 be changed to accommodate six-nonth, three-
nont h, and one-nonth arrangenents, respectively (i.e.,
arrangenents with terns of use based on nonths that exceed 30
days). This Treasury decision adopts this suggested nodification
by amendi ng 81.141-3(c)(3), (d)(3) and (f) to change al
references to 180 days, 90 days, and 30 days to 200 days, 100
days, and 50 days, respectively.
Ef fective Dates

The changes nmade by this Treasury decision apply to any bond

sold on or after [INSERT DATE THI S DOCUNMENT 1S PUBLI SHED I N THE

FEDERAL REQ STER]. The changes nmade by this Treasury deci sion

may be applied by issuers to any bond outstandi ng on [I NSERT DATE

THI S DOCUMENT | S PUBLI SHED I N THE FEDERAL REQ STER] to which

81.141-3 applies.

Speci al Anal yses
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It has been determined that this Treasury decision is not a
significant regulatory action as defined in Executive Oder
12866. Therefore, a regulatory assessnent is not required. It
has al so been determ ned that section 553(b) and (d) of the
Adm ni strative Procedure Act (5 U. S.C. chapter 5) does not apply
to these regul ati ons, and, because no notice of proposed
rul emaking is required, the Regulatory Flexibility Act (5 U S.C
chapter 6) does not apply. Pursuant to section 7805(f) of the
Code, this final regulation was submtted to the Chief Counsel
for Advocacy of the Small Business Adm nistration for comment on
Its inpact on small business.
Drafting Information

The principal authors of these final regulations are Bruce
M Serchuk and M chael P. Brewer, Ofice of Chief Counsel
(TE/CGE), IRS. However, other personnel fromthe IRS and Treasury
Departnment participated in their devel opnent.
Li st of Subjects in 26 CFR Part 1

I ncone taxes, Reporting and recordkeepi ng requirenents
Adoption of Anendnents to the Regul ations

Accordingly, 26 CFR part 1 is anended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to
read in part as follows:

Authority: 26 U S.C. 7805 * * *
81. 141- 3 [ Arended]



Par. 2.

the left col um,

from wherever they appear

In the list bel ow,

i ndicated in the right colum:

Par agr aph
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for each paragraph indicated in

Renove

renove the words indicated in the mddle colum

I n the paragraph, and add the words

Add

1.141-3(c)(3), first

sent ence of
I ntroductory text

1.141-3(d) (3) (i) (A)
1.141-3(d) (3) (i i) (A

1.141-3(f)

Exanpl e 10,
penul ti mate sentence

1.141-3(f)

Exanple 12, third
sentence (tw ce)

1.141-3(f)

Exanpl e 13,
sent ence

fifth

1.141-3(f)

Exanpl e 15,
sent ence

fourth

1.141-3(f)
Exanpl e 16(i),
sentence

| ast

Par. 3.

1. Paragraph (b)
2. A paragraph heading for

(b)(1) is added.

180 days

90 days
30 days

180 days

180 days

180 days

90 days

30 days

200 days

100 days
50 days

200 days

200 days

200 days

100 days

50 days

Section 1.141-15 is anended as foll ows:

I's redesignated (b)(1).

new y desi gnat ed paragraph
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3. Paragraph (b)(2) is added.
The additions read as foll ows:

81.141-15 Effecti ve dates.

* * % * *

(b) Effective Dates-- (1) In general. * * *




(2) Certain short-termarrangenents. The provisions of

81.141-3 that refer to arrangenents for 200 days, 100 days, or 50
days apply to any bond sold on or after Novenber 20, 2001 and may
be applied to any bond outstandi ng on Novenber 20, 2001 to which

81.141-3 applies.

* * % * *

David A. Mader

Assi stant Deputy Conm ssioner of Internal Revenue.

Approved: Novenber 14, 2001

Mar k Wi nber ger

Assi stant Secretary of the Treasury.



