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DEPARTMENT OF THE TREASURY

I nternal Revenue Service

26 CFR Parts 1 and 602

[ TD 8863]

RI N 1545- AX64

Stock Transfer Rules: Supplenental Rules

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON: Tenporary regul ati ons.

SUMVARY: This docunent contains tenporary regul ations that

provi de an election for certain taxpayers engaged in certain
exchanges described in section 367(b). These regul ati ons provide
gui dance for taxpayers that make the specified election in order
to determ ne the extent to which income nust be included and
certain correspondi ng adjustnents nust be made. The text of the
tenporary regul ations also serves as the text of the proposed
regul ations set forth in the notice of proposed rul emaki ng on
this subject in the Proposed Rules section of this issue of the
Federal Register.

DATES: Effective Date. These regulations are effective as of

February 23, 2000.

Applicability Date. These regulations apply to section

367(b) exchanges that occur on or after February 23, 2000.

FOR FURTHER | NFORMATI ON CONTACT: Mark D. Harris, (202) 622-3860
(not a toll-free nunber).

SUPPLEMENTARY | NFORMATI ON:

Paper wor k Reducti on Act
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These regul ati ons are being i ssued w thout prior notice and
public procedure pursuant to the Adm nistrative Procedure Act
(5 US.C 553). For this reason, the collection of information
contained in these regul ati ons has been revi ewed and, pending
recei pt and eval uation of public comments, approved by the Ofice
of Managenent and Budget under control nunber 1545-1666.
Responses to this collection of information is mandatory.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless the
collection of information displays a valid OVB control nunber.

For further information concerning this collection of
I nformati on, and where to submt conmments on the collection of
i nformati on and the accuracy of the estinmated burden, and
suggestions for reducing this burden, please refer to the
preanble to the cross-referencing notice of proposed rul emaki ng
publ i shed in the Proposed Rules section of this issue of the
Federal Register.

Books or records relating to a collection of information
must be retained as long as their contents nmay becone material in
the adm nistration of any internal revenue law. Cenerally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

On Decenber 27, 1977, the I RS and Treasury issued proposed

and tenporary regul ati ons under section 367(b) of the Internal

Revenue Code (Code). Subsequent gui dance updated and anended the
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1977 tenporary regulations (the 1977 regul ati ons) several tines
over the next 14 years. On August 26, 1991, the IRS and Treasury
I ssued proposed regul ations 881.367(b)-1 through 1.367(b)-6 (the
1991 proposed regul ations). Comments to the 1991 proposed
regul ati ons were received, and a public hearing was held on
Novenber 22, 1991. In June of 1998, the IRS and Treasury issued
final regul ations under sections 367(a) and (b) (the 1998
regul ations). The 1998 regul ati ons addressed transacti ons under
section 367(b) only to the extent the transactions are al so
subject to the stock transfer rules of section 367(a). Thus, the
1977 regul ati ons have remained in effect to the extent not
superseded by the 1998 regul ations. The preanble to the 1998
regul ations stated that the IRS and Treasury woul d i ssue gui dance
at a later date to address the portions of the 1991 proposed
regul ations related to section 367(b) that were not addressed in
the 1998 regul ati ons.

The I RS and Treasury adopted 881.367(b)-1 through 1.367(b)-6
as final regulations under section 367(b) (see final section
367(b) regul ations published el sewhere in this issue of the
Federal Register). These tenporary regulations relate to certain
provi sions of the 1991 proposed regul ati ons not adopted in the
final section 367(b) regul ations (published el sewhere in this
I ssue of the Federal Register).

General Purpose
These tenporary regul ati ons address the elimnation of an

el ection available to certain taxpayers under the 1991 proposed
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regul ati ons that was not adopted in the final section 367(b)
regul ati ons (published el sewhere in this issue of the Federa
Regi ster).

Speci fic Provisions

A. 81.367(b)-3T(b)(4): Election of taxable exchange treatnent
Section 1.367(b)-3 of the 1991 proposed regul ati ons
addressed transactions in which a foreign corporation transfers
assets to a donestic corporation pursuant to a Subchapter C
nonrecogni tion provision. These transactions include a section
332 liquidation of a foreign corporation into a donestic parent
corporation and an asset reorgani zation, such as a C Dor F
reorgani zation, of a foreign corporation into a donestic
corporation. The 1991 proposed regulations required a U. S.
shar ehol der of a foreign acquired corporation (or, in certain
cases, a foreign subsidiary of the U S. shareholder) to currently
i nclude in inconme the allocable portion of the foreign acquired
corporation’s earnings and profits accunul ated during the U S
sharehol der’s hol ding period (all earnings and profits anount).
The final section 367(b) regulations (published el sewhere in this
I ssue of the Federal Register) adopted this general rule.
Sections 7.367(b)-5(b) and 7.367(b)-7(c)(2)(ii) of the 1977
regul ati ons and 81.367(b)-3(b)(2)(iii) of the 1991 proposed
regul ati ons provi ded an exception to this rule, which permtted
an exchangi ng sharehol der to elect to recognize the gain (but not
the loss) that it realizes in the exchange (taxabl e exchange

el ection), rather than include the all earnings and profits
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anount in incone. To the extent the all earnings and profits
anount exceeds a shareholder’s stock gain, the 1991 proposed
regul ations further required the foreign acquired corporation to
reduce various tax attributes that woul d otherw se carryover to
the donestic acquiring corporation (attribute reduction regine).
The final regulations (published el sewhere in this issue of the
Federal Register) did not adopt the taxabl e exchange el ection.

In order to provide taxpayers an opportunity to conment on
this change, these tenporary regul ati ons provide the taxable
exchange election in nodified form The nodified election
permts an exchangi ng shareholder to elect to treat a transaction
as a taxabl e exchange, but Iimts application of the attribute
reduction regine to a section 332 liquidation or to an inbound
asset reorganization in which the foreign acquired corporation is
whol |y owned (directly or indirectly) by one U S. person.

These tenporary regul ations apply to section 367(b)
exchanges that occur between February 23, 2000, and February 24,
2001.

Further Expl anation

For a nore detail ed discussion regarding section 367(b), see
the final section 367(b) regulations published el sewhere in this
I ssue of the Federal Register.

Speci al Anal yses

It has been determi ned that these Tenporary regul ations are

not a significant regulatory action as defined in Executive Order

12866. Therefore, a regulatory assessnent is not required. It
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al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U . S.C. chapter 5) does not apply
to these regulations. Further it is hereby certified pursuant to
sections 603(a) and 605(b) of the Regulatory Flexibility Act that
the collection of information in these regulations wll not have
a significant econom c inpact on a substantial nunber of small
entities. This certification is based upon the fact that the
nunber of section 367(b) exchanges that require reporting under
these regulations is estimated to be only 20 per year.
Therefore, a Regulatory Flexibility Analysis under the Regul atory
Flexibility Act (5 U.S.C. chapter 6) is not required.

Pursuant to section 7805(f) of the Code, these tenporary
regul ations will be submtted to the Chief Counsel for Advocacy
of the Small Business Adm nistration for conent on their inpact.
Drafting Information

The principal author of these regulations is Mark Harris of
the Ofice of Associate Chief Counsel (International). However,
ot her personnel fromthe IRS and Treasury Departnent participated
in their devel opnent.

Li st of Subjects
26 CFR Part 1

I ncone taxes, Reporting and recordkeeping requirenents.

26 CFR Part 602

Reporting and recordkeepi ng requirenents.
Adopti on of Anendnents to the Regul ations
Accordingly, 26 CFR parts 1 and 602 are anended as foll ows:



PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding entries in nunerical order to read in part as follows:

Authority: 26 U S.C. 7805 * * *

Section 1.367(b)-3T also issued under 26 U . S.C. 367(a) and
(b). * * *

Par. 2. Section 1.367(b)-3T is added to read as fol |l ows:

81.367(b)-3T Repatriation of foreign corporate assets in certain

nonrecogni tion transactions (tenporary).

(a) through (b)(3). [Reserved]. For further guidance, see
81.367(b)-3(a) through (b)(3).

(4) Election of taxable exchange treatnent--(i) Rules--(A)

In general. In lieu of the treatnent prescribed by
81.367(b)-3(b)(3)(i), an exchangi ng sharehol der described in
81.367(b)-3(b) (1) may instead elect to recognize the gain (but
not loss) that it realizes in the exchange (taxabl e exchange
el ection). To nmake a taxabl e exchange el ection, the foll ow ng
requi rements nust be satisfied-

(1) The exchangi ng shareholder (and its direct or indirect
owners that would be affected by the election, in the case of an
exchangi ng sharehol der that is a foreign corporation) reports the
exchange in a manner consistent therewith (see, e.g., sections
954(c)(1)(B)(i), 1001 and 1248);

(2) The notification requirenents of paragraph (b)(4)(i)(0O
of this section are satisfied; and

(3) The adjustnments described in paragraph (b)(4)(i)(B) of
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this section are nade when the follow ng circunstances are
present -

(L) The transaction is described in section 332 or is an
asset acquisition described in section 368(a)(1), with regard to
whi ch one U.S. person owns (directly or indirectly) 100 percent
of the foreign acquired corporation; and

(Li) The all earnings and profits anmount described in
81.367(b)-3(b)(3)(i) with respect to the exchange exceeds the
gai n recogni zed by the exchangi ng sharehol der.

(B) Attribute reduction--(1) Reduction of NO. carryovers.

The amount by which the all earnings and profits anount exceeds

t he gain recogni zed by the exchangi ng sharehol der (the excess
earnings and profits anount) shall be applied to reduce the net
operating |loss carryovers (if any) of the foreign acquired
corporation to which the donestic acquiring corporation would

ot herw se succeed under section 381(a) and (c)(1). See also Rev.
Rul . 72-421 (1972-2 C.B. 166) (see 8601.601(d)(2) of this
chapter).

(2) Reduction of capital |oss carryovers. After the

application of paragraph (b)(4)(i)(B)(1) of this section, any
remai ni ng excess earnings and profits anmount shall be applied to
reduce the capital loss carryovers (if any) of the foreign
acquired corporation to which the donestic acquiring corporation
woul d ot herw se succeed under section 381(a) and (c)(3).

(3) Reduction of basis. After the application of paragraph

(b)(4)(i)(B)(2) of this section, any renai ni ng excess earnings
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and profits anmount shall be applied to reduce (but not bel ow
zero) the basis of the assets (other than doll ar-denom nated
noney) of the foreign acquired corporation that are acquired by
t he donmestic acquiring corporation. Such remnaining excess
earnings and profits anmount shall be applied to reduce the basis
of such assets in the following order: first, tangible
depreci abl e or depletable assets, according to their class lives
(beginning with those assets wth the shortest class life);
second, other non-inventory tangi ble assets; third, intangible
assets that are anortizable; and finally, the remaining assets of
the foreign acquired corporation that are acquired by the
donmestic acquiring corporation. Wthin each of these categories,
If the total basis of all assets in the category is greater than
t he excess earnings and profits anount to be applied agai nst such
basi s, the taxpayer may choose to which specific assets in the
category the basis reduction first applies.

(C Notification. The exchanging sharehol der shall elect to

apply the rules of this paragraph (b)(4)(i) by attaching a
statenent of its election to its section 367(b) notice. See
81.367(b)-1(c) for the rules concerning filing a section 367(b)
noti ce.

(D) Exanple. The follow ng exanple illustrates the rules
of this paragraph (b)(4)(i):

Exanple--(i) Facts. DC, a donmestic corporation, owns all
of the outstanding stock of FC, a foreign corporation. The stock
of FC has a value of $100, and DC has a basis of $80 in such

stock. The assets of FC are one parcel of land with a val ue of
$60 and a basis of $30, and tangi bl e depreciabl e assets with a
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val ue of $40 and a basis of $80. FC has no net operating | oss
carryovers or capital |loss carryovers. The all earnings and
profits anobunt wth respect to the FC stock owned by DC is $30,
of which $19 is described in section 1248(a) and the renaining
$11 is not (for exanple, because it was earned prior to 1963).
In a |liquidation described in section 332, FC distributes all of
Its property to DC, and the FC stock held by DC is cancel ed.
Rat her than including in incone as a deened dividend the al
earnings and profits anount of $30 as provided in
81.367(b)-3(b)(3)(i), DCinstead el ects taxabl e exchange
treatment under paragraph (b)(4)(i)(A) of this section.

(ii) Result. DC recognizes the $20 of gain it realizes on
its stock in FC. O this $20 amount, $19 is included in income
by DC as a dividend pursuant to section 1248(a). (For the source
of the remaining $1 of gain recognized by DC, see section 865.

For the treatnment of the $1 for purposes of the foreign tax
credit limtation, see generally section 904(d)(2)(A)(i).)
Because the transaction is described in section 332 and because
the all earnings and profits amount with respect to the FC stock
hel d by DC ($30) exceeds by $10 the inconme recogni zed by DC
($20), the attribute reduction rules of paragraph (b)(4)(i)(B) of
this section apply. Accordingly, the $10 excess earni ngs and
profits anount is applied to reduce the basis of the tangible
depreci abl e assets of FC, beginning with those assets with the
shortest class lives. Under section 337(a) FC does not recognize
gain or loss in the assets that it distributes to DC, and under
section 334(b) (which is applied taking into account the basis
reduction prescribed by paragraph (b)(4)(i)(A)(3) of this
section) DC takes a basis of $30 in the land and $70 in the
tangi bl e depreci abl e assets that it receives from FC.

(i1) Effective date. This paragraph (b)(4) applies for

section 367(b) exchanges that occur between February 23, 2000,
and February 24, 2001.

(c) and (d) [Reserved]. For further guidance, see
81.367(b)-3(c) through (d).

Par. 3. The authority citation for part 602 continues to
read as foll ows:

Aut hority: 26 U.S.C. 7805.

Par. 4. In 8602.101, paragraph (b) is anended as foll ows:
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1. Renoving the followng entries fromthe table:

8602.101 OMB Control nunbers.

* * % * *

(b) * k%
CFR part or section where Current OVB
identified and descri bed control No.

7.367(b)-d. . . 1545- 0026
7. 367( D) -3, e 1545- 0026
7.367(D)-7. 1545- 0026
7. 367( D) -0, . 1545- 0026
7.367(D)-10. ... e 1545- 0026

* * % * *

2. Adding the following entry in nunerical order to the
table to read as foll ows:

8602.101 OMB Control nunbers.

* * % * *



(b) * * %

CFR part or section where Current OVB
identified and descri bed control No.
1.367(D)-3T. ot 1545- 1666

* * % * *

John M Dal rynpl e
Acting Deputy Comm ssioner of |Internal Revenue.

Appr oved:

Jonat han Tal i sman
Acting Assistant Secretary of the Treasury.



