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ACTI ON:  Notice of proposed rul emaking and notice of public
public hearing.

SUMVARY: Thi s docunent contains proposed regul ati ons under
section 6038B of the Internal Revenue Code on information
reporting requirements for certain transfers by United States
persons to foreign partnerships. The proposed regul ati ons woul d
I npl enent the amendnents made by the Taxpayer Relief Act of 1997
that require a United States person who transfers property to a
foreign partnership to furnish certain information wth respect
to such transfers. This docunent al so contains proposed

regul ations that would amend the information reporting
requirenents for certain transfers by United States persons to
foreign corporations to require the reporting of the transfer of
cash. The proposed regul ati ons woul d provi de gui dance to United
St ates persons who nust furnish this information. This docunent
al so provides notice of a public hearing on these proposed
regul ati ons.

DATES: Witten coments nust be received by Novenber 9, 1998.

Qutlines of topics to be discussed at the public hearing
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schedul ed for Novenber 10, 1998, at 10 a.m, nust be received by
Cct ober 20, 1998.
ADDRESSES: Send subm ssions to: CC DOM CORP: R (REG 118926-97),
room 5226, Internal Revenue Service, POB 7604, Ben Franklin
Station, Washi ngton, DC 20044. Subm ssions nmay be hand
delivered between the hours of 8 aam and 5 p.m to CC. DOM CORP: R
(REG 118926-97), Courier’s Desk, Internal Revenue Service, 1111
Constitution Avenue NW, Washington, DC. Alternatively,
taxpayers may submit comments electronically via the Internet by
selecting the "Tax Regs" option of the IRS Hone Page, or by
submtting comments directly to the IRS Internet site at:
http://ww. irs.ustreas. gov/prod/tax_regs/coments. htni.

A public hearing has been scheduled to be held in room 2615,
I nternal Revenue Building, 1111 Constitution Avenue NW,
Washi ngt on, DC.
FOR FURTHER | NFORMATI ON CONTACT: Concerning transfers of cash to
foreign corporations, Philip L. Tretiak, and concerning transfers
to foreign partnerships, Christopher Kelley, 202-622-3860;
concerning the hearing and subm ssions of witten coments,
M chael Sl aughter, 202-622-7190 (not toll-free calls).
SUPPLEMENTARY | NFORVATI ON:
Paper wor k Reducti on Act

The collection of information contained in this notice of
proposed rul emaki ng has been submtted to the Ofice of
Managenent and Budget for review in accordance with the Paperwork

Reduction Act of 1995 (44 U S.C. 3507(d)). Comments on the
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collection of information should be sent to the Ofice of
Managenent and Budget, Attention: Desk Oficer for the
Departnent of the Treasury, Ofice of Information and Regul atory
Affairs, Washington, DC 20503, with copies to the Internal
Revenue Service, Attention: |IRS Reports C earance Oficer
OP: FS: FP, Washi ngton, DC 20224. Comments on the collection of
I nformati on nust be received by Novenber 9, 1998. Comments are
specifically requested on:

Whet her the proposed collection of information i s necessary
for the proper performance of the functions of the IRS, including
whet her the information will have practical utility;

The accuracy of the estimted burden associated with the
proposed col lection of information (see bel ow);

How the quality, utility, and clarity of the information to
be coll ected may be enhanced,

How t he burden of conplying with the proposed collection of
I nformati on may be mnim zed, including through the application
of automated collection techniques or other forns of information
t echnol ogy; and

Estimates of the capital or start-up costs of operation,
mai nt enance, and purchase of services to provide information.

The collection of information in these regulations is in
§81.6038B-1(b) and 1.6038B-2. This information is required by
the IRS to identify United States persons who contribute property
to foreign partnerships and to ensure the correct reporting of

items with respect to those partnerships. The collection of
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information is mandatory. The |ikely respondents will be
I ndi vi dual s and busi nesses or other for-profit organizations.

The burden of conplying with the proposed coll ection of
i nformation required to be reported on Form 8865 is reflected in
t he burden for Form 8865.

The burden of conplying with the proposed coll ection of
information required to be reported on Form 926 is reflected in
the burden for Form 926.

The burden of conplying with the proposed coll ection of
information in 81.6038B-2(f)(2) is as follows:

Estimated total annual reporting burden: 250 hours.

Estimated annual burden per respondent: 0.25 hours to 1
hour, with an average of 0.5 hours.

Estimated number of respondents: 500.

Estimated frequency of responses: Once per year.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless it
displays a valid control number assigned by the Office of
Management and Budget.

Books or records relating to a collection of information
must be retained as long as their contents may become material in
the administration of any internal revenue law. Generally, tax
returns and tax return information are confidential, as required
by 26 U.S.C. 6103.

Backgr ound

Taxpayer Relief Act of 1997
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In the Taxpayer Relief Act of 1997 (TRA 1997), Public Law
105-34 (111 Stat. 983 (1997)), Congress significantly nodified
the information reporting requirenents with respect to foreign
partnershi ps under sections 6038, 6038B and 6046A (and al so
anended section 6501(c)(8) to provide that the statute of
limtations on the assessnent of tax under section 6038, 6038B
and 6046A does not expire until three years after the information
requi red under those sections is reported). Certain of these
nodi fications also affect reporting requirenents with respect to
foreign corporations. These regul ations under section 6038B are
bei ng proposed al ong with regul ati ons under sections 6038
(reporting with respect to certain foreign partnerships) and
6046A (reporting of certain ownership interests in foreign
partnerships). The IRS is al so devel opi ng a conprehensive form
(Form 8865) for reporting under all of these provisions. A draft
version of the formw |l be issued for public coment while the
proposed regul ati ons are out standi ng.

Section 6038B and Transfers to Foreign Corporations

Section 6038B, as enacted in 1984, provided that United
States persons that made certain transfers of property to foreign
corporations were required to report those transfers in the
manner prescribed by regulations. Prior to the enactnent of TRA
1997, section 6038B i nposed a penalty for failure to conply with
the regul ations equal to 25 percent of the gain realized on the
exchange, unless the failure was due to reasonabl e cause and not

to willful neglect. Thus, in the case of a transfer of cash or
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ot her unappreciated property to a foreign corporation, no penalty
was i nposed under section 6038B if the transfer was not reported.
Section 1144(c) of TRA 1997 nodified the penalty applicable to
the failure to furnish information required to be reported under
section 6038B. The nodified penalty is equal to 10 percent of
the fair market value of the property at the tinme of the
transfer.

In response to TRA 1997, Treasury and the IRS issued final
regul ati ons under section 6038B (TD 8770 at 63 FR 33568; June 19,
1998), in conjunction with regul ati ons under section 367(a), to
clarify that transfers to corporations of unappreciated property
ot her than cash that occur on or after July 20, 1998, generally
are required to be reported in accordance with 81.6038B-1(b).

The preamble to the final regulations stated that rules regarding
transfers of cash to foreign corporations would be provided in
future regulations.

Section 6038B and Transfers to Foreign Partnerships

Prior to the enactment of TRA 1997, section 1491 imposed an
excise tax on certain transfers of property by United States
persons to foreign corporations, partnerships, estates, or
trusts. The tax was equal to 35 percent of the fair market value
of the property transferred in excess of adjusted basis and any
gain recognized on the transfer (built-in gain). Section
1494(c), effective for transfers made after August 20, 1996,
imposed a further penalty for a failure to report.

Section 1131(a) of TRA 1997 repealed sections 1491 through
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1494. Section 1144 of TRA 1997 anended section 6038B to require
a United States person who transfers property to a foreign
partnership to report the transfer in the tine and manner
provided in regulations. The 1997 anendnents apply to transfers
of property nade after August 5, 1997. Notice 98-17 (1998-11
C.B. 6) provided the manner of reporting a transfer under section
6038B made after August 5, 1997, and before January 1, 1998.
Expl anati on of Provisions

Reporting of Cash Transfers to Foreign Corporations

These proposed regul ations provide that transfers of cash to
foreign corporations are required to be reported if the U S.
transferor holds, immediately after the transfer, directly or
indirectly, a 10-percent interest in the foreign corporation, or
t he ambunt of the cash transferred by the transferor or any
rel ated person to such foreign corporation or a related foreign
corporation during the 12-nonth period ending on the date of the
transfer exceeds $100,000. The transfer of cash to a foreign
corporation will not be required to be reported unless nmade in a
taxabl e year beginning after the date that final regulations
requiring reporting are published in the Federal Register.

The IRS and Treasury invite comments on these requirenents
and the correspondi ng requirenent for foreign partnerships,

I ncluding a description of the types of transfers which could
appropriately be excepted (for exanple, capital contributions and
returns of cash made as part of the normal course of business

operations).
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Reporting of Transfers to Foreign Partnerships

The proposed regul ati ons woul d i npl ement the rul es of
section 6038B by generally requiring that a United States person
that transfers property (including cash) to a foreign partnership
In a contribution described in section 721 in exchange for a
partnership interest, file a return on Form 8865 “I nformati on
Return of U S. Persons Wth Respect To Certain Foreign
Partnershi ps”, reporting the transfer. Under the statutory
exceptions in section 6038B(b)(1), a United States person nust
report such a contribution only if (1) the United States person
hol ds (i medi ately after the transfer), directly or indirectly,
at least a 10-percent interest in the partnership, or (2) the
val ue of the property transferred (when added to the value of the
property transferred by such person to the partnership within the
precedi ng 12 nont hs) exceeds $100, 000 (i ncluding the val ue of
property transferred in any transfer not described in section
721, a principal purpose of which is the avoidance of the
reporting requirenments of these regulations). The proposed
regul ati ons would also require a transferor, if still a partner,
to notify the IRS when a foreign partnership di sposes of
appreci ated property contributed by the transferor. This
information will help in determ ning whether built-in gain has
been properly allocated to and recogni zed by the U S. transferor.
The proposed regul ati ons provide that certain indirect
transferors need not report under this section if certain

conditions are net.
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A 10-percent interest is defined by cross-reference to
section 6046A(d), which in turn cross-references section
6038(e)(3)(C and regul ations issued under that provision. The
term means direct or indirect ownership of an interest equal to
10 percent of the capital interest or profits interest in a
partnership, and an interest to which 10 percent of the

deductions or |osses of a partnership are all ocated.

Part ner shi ps Excluded From Application of Subchapter K
The reporting requirenents of this section shall not apply
In respect of any foreign partnership which is an eligible
partnership described in 81.761-2(a) that has validly elected
pursuant to 81.761-2(b)(2)(i) to be wholly excluded from the
application of subchapter K. Nor shall the reporting
requirements of these proposed regulations apply to any foreign
partnership validly deemed to have wholly elected out of the
provisions of subchapter K as specified in §1.761-2(b)(2)(ii).
Taxpayers are reminded, however, that a precondition to being an
"electing-out" partnership is that, as provided in
81.761-2(a)(1), "[tlhe members of such organization must be able
to compute their income without the necessity of computing
partnership taxable income." The IRS and Treasury are concerned
that in certain cases the necessary books and records are not
being maintained to allow verification that such computations can
indeed be made without regard to the partnership. If it appears
that, in the absence of a reporting requirement under this

section, the members of the "electing-out" partnership cannot
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make such separate conputations, this exception to the reporting
requi renments will be reconsidered.

Reporting of Cash Transfers to Foreign Partnerships

The proposed regul ations require the reporting of a cash
transfer to a foreign partnership in a contribution otherw se
required to be reported under section 6038B and these
regul ations. Such transfers were required to be reported under
Notice 98-17. Reporting of cash transfers wll help to ensure
that any earnings and appreciation attributable to the cash are
reported by the U S. transferor, and help to prevent United
States persons from avoiding the rules applicable to foreign
trusts. As noted above with respect to cash contributions to
foreign corporations, Treasury and the IRS are interested in
recei ving comments on specific issues in addition to general
comments on this requirenent.

I nf ormati on Required

The proposed regul ations would require a United States
person to provide certain information with respect to property
transferred in a reportable contribution. Appreciated property
and intangi ble property nust be listed itemby itemon the Form
8865. O her itens of property may be aggregated and |isted
according to the follow ng categories: (1) inventory; (2) other
tangi bl e trade or business property; (3) cash; (4) securities;
and (5) other property.

The proposed regul ations provide that a United States person

reporting a transfer to a foreign partnership under section 6038B
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must identify the other partners in the partnership. This allows
the IRS, for exanple, to determ ne whether built-in gain is being
properly allocated to and recognized by the U S. transferor under
section 704(c). The proposed regul ations except fromthis rule a
United States person only required to report because of a
transfer of cash, if the transferor holds |less than a 10-percent
interest in the partnership i mediately follow ng the transfer.

Tine and Place for Filing

The proposed regul ati ons would require Form 8865 to be filed
with the United States person’s inconme tax return (including a
partnership return of incone) for the year in which the
reportabl e contribution occurs. However, if the transferor is
also required to report under proposed regulation 81.6038-3(a),
then the transfer must be reported on the Form 8865 (and filed in
accordance with 881.6038-3(e) and (h)) for the foreign
partnership’s taxable year in which the reportable contribution
occurs. Additionally, if required by the instructions to Form
8865, a duplicate Form 8865 must also be filed. The proposed
regulations would provide alternative filing deadlines with
respect to reportable contributions that occur on or before the
date final regulations on this subject are published in the
Federal Register (see Effective Dates portion of this preamble).

Failure to Provide Information

Section 6038B(c)(1) and the proposed regulations provide
that a failure by the transferor to properly report a transfer

that is required to be reported under section 6038B and these
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regul ations is subject to a penalty equal to 10 percent of the
fair market value of the property transferred. This penalty is
subject to a $100,000 limt under section 6038B(c)(3), unless the
failure is due to intentional disregard. |In addition, the
transferor nust recognize gain (reduced by gain recognized, wth
respect to that property, by the transferor after the transfer)
as if the property had been sold for its fair market value at the
time of the transfer. |In addition, section 6501(c)(8) keeps the
statute of limtations open with respect to the transferor in the
case of a failure to report. Any adjustnents to the basis of the
partnership or any partner (direct or indirect) as a result of
t he gain recogni zed under this provision, shall be nmade as though
the gain was recognized in the year in which the failure to
report was finally determ ned. Section 6038B(c)(2) and the
proposed regul ati ons provide a reasonabl e cause exception to the
penalty and gain recognition provisions.
Ef fective Dates

The anmendnents to the regul ations on the reporting of cash
transfers to foreign corporations apply to taxable years
begi nning after these regul ations are published as final
regul ations in the Federal Register.

The proposed regul ations on the reporting of transfers to
foreign partnerships apply to transfers nade on or after
January 1, 1998. Notice 98-17 (1998-11 |I.R B. 6) provides
reporting requirements for transfers nade after August 5, 1997,

and before January 1, 1998. The proposed regul ati ons woul d
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permt United States persons who nade transfers in that period to
rely on either Notice 98-17 or the final regulations.
Speci al Anal yses

It has been determined that this notice of proposed
rul emaking is not a significant regulatory action as defined in
EO 12866. Therefore, a regulatory assessnent is not required.
It has al so been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U . S.C. chapter 5) does not apply
to these proposed regulations. It is hereby certified that the
collection of information contained in these proposed regul ations
wi Il not have a significant econom c inpact on a substantia
nunber of small entities. This certification is based on the
fact that the anount of tine required to conplete the form and
file the information required under these regulations is brief
and will not have a significant inpact on those small entities
that are required to provide notification. Furthernore, the
nunber of small entities that will be required to file the form
Is not significant. Accordingly, a Regulatory Flexibility
Anal ysis under the Regulatory Flexibility Act (5 U S.C. chapter
6) is not required. Pursuant to section 7805(f) of the Internal
Revenue Code, these regulations will be submtted to the Chief
Counsel for Advocacy of the Small Business Adm nistration for
coment on their inpact on small business.
Comment s and Public Hearing

Bef ore these proposed regul ati ons are adopted as fi nal

regul ati ons, consideration will be give to any witten comments
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(preferably a signed original and eight (8) copies) that are
submtted tinely to the IRS. Al comments will be nmade avail abl e
for public inspection and copyi ng.

A public hearing has been schedul ed for Tuesday,

Novenber 10, 1998, at 10 a.m, in room 2615, Internal Revenue
Bui I di ng, 1111 Constitution Avenue NW, Washi ngton, DC. Because
of access restrictions, visitors wll not be admtted beyond the
I nternal Revenue Buil ding | obby nore than 15 m nutes before the
hearing starts.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.

Persons that wsh to present oral comments at the hearing
must submt witten comments and an outline of the topics to be
di scussed (preferably a signed original and eight (8) copies) by
Cct ober 20, 1998.

A period of 10 minutes will be allotted for each person
maki ng conments.

An agenda showi ng the scheduling of the speakers wll be
prepared after the deadline for receiving outlines has passed.
Copi es of the agenda will be available free of charge at the
heari ng.

Drafting Information

The principal authors of these proposed regul ations are
Chri stopher Kelley and Philip Tretiak of the Ofice of Associate
Chi ef Counsel (International). However, other personnel fromthe
| RS and Treasury Departnent participated in their devel opnent.

Li st of Subjects in 26 CFR Part 1
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I ncone taxes, Reporting and recordkeeping requirenents.
Proposed Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is proposed to be anended as
fol | ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding an entry in nunerical order to read in part as foll ows:

Authority: 26 U S.C. 7805 * * *
Section 1.6038B-1 al so issued under 26 U. S.C. 6038B.
Section 1.6038B-2 al so issued under 26 U S.C. 6038B. * * *

Par. 2. Section 1.6038B-1 is anmended as foll ows:

1 The section heading is revised.

2 Paragraph (b)(1)(i), first sentence, is revised.

3. The text of paragraph (b)(3) is added.

4 Par agraph (c), first sentence, is revised

5 Par agraph (g) is revised.

The additions and revisions read as foll ows:

81.6038B-1 Reporting of certain transfers to foreign

corporations

* *k *k k%

(b) Time and manner of reporting --(1) In general --(i)

Reporting procedure . Except for stock or securities qualifying

under the special reporting rule of paragraph (b)(2) of this
section, or cash, which is subject to special rules contained in
paragraph (b)(3) of this section, any U.S. person that makes a

transfer described in section 6038B(a)(1)(A), 367(d) or (e)(1) is
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required to report pursuant to section 6038B and the rul es of
this section and nust attach the required information to Form 926
“Return by Transferor of Property to a Foreign Corporation”.* * *

* * % * *

(3) Special rule for transfers of cash. A U S. person that

transfers cash nust report the transfer of cash to a foreign
corporation if--

(i) Such U S. person holds (immedi ately after the transfer)
directly or indirectly (determ ned under the rules of sections
318(a) and 6038(e)(2)) at least 10 percent of the total voting
power or the total value of the foreign corporation; or

(i1) The amount of cash transferred by such person or any
rel ated person (determ ned under section 267(b)) to such foreign
corporation or a related foreign corporation during the 12-nonth
period ending on the date of the transfer exceeds $100, 000.

* * % * *

(c) Information required with respect to transfers

described in section 6038B(a)(1)(A). A U S. person that

transfers property to a foreign corporation in an exchange
described in section 6038B(a)(1)(A) (including cash and ot her
unappreci ated property) nust provide the follow ng information,

I n paragraphs | abeled to correspond with the nunber or letter set
forth in this paragraph (c) and 81.6038B-1T(c)(1) through

(5). * * *

* k *k k%

(g) Effective dates . This section applies to transfers
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occurring on or after July 20, 1998, except the first sentence of
paragraph (b)(1)(i), paragraph (b)(3), and the first sentence of
par agraph (c) apply to taxable years beginning after the date
that final regulations are published in the Federal Register. See
81.6038B-1T for transfers occurring prior to July 20, 1998.
Par. 6. Section 1.6038B-2 is added to read as follows:

81.6038B-2 Reporting of certain transfers to foreign

partnerships

(a) Reporting requirements --(1) Requirement to report

transfers . Any United States person that makes a transfer to a
foreign partnership in a contribution described in section 721 is
required to report pursuant to section 6038B and the rules of
this section by filing Form 8865 “Information Return of U.S.
Persons With Respect To Certain Foreign Partnerships " attached to
the transferor's income tax return (including a partnership
return of income) for the taxable year that includes the date of
the transfer by the due date (including extensions) for that
return, if--

(i) The United States person holds (immediately after the
transfer) directly or indirectly at least a 10-percent interest
in the partnership; or

(i) The value of the property transferred, when added to
the value of the property transferred by such person or any
related person (described in section 267(b) or 707(b)(1)) to such
partnership or a related partnership (described in section

707(b)(1)(B)) during the 12-month period ending on the date of
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the transfer, exceeds $100,000. For purposes of determ ning the
rel evant anmounts, there shall also be taken into account the
val ue of any property transferred in a transfer not subject to
section 721, where a principal purpose of such transfer was the

avoi dance of these reporting requirenents.

(2) Requirenent to report dispositions--(i) ILn general. |If
a United States person was required to report a transfer to a
forei gn partnershi p under paragraph (b)(1) of property with a
fair market value in excess of basis (built-in gain property),
and the partnership di sposes of the property while such United
States person remains a partner, that United States person nust
report the disposition by filing Form 8865. The form nust be
attached to, and filed by the due date (including extensions) of,
the transferor’s incone tax return for the year in which the
di sposition occurred.

(ii) Disposition of property in nonrecognition transaction.

If a foreign partnership disposes of contributed built-in gain
property in a nonrecognition transaction and substituted basis
property is received in exchange, and the substituted basis
property has built-in gain under 81.704-3(a)(8), the transferor

must report the disposition of the substituted basis property in

the same manner as provided for the contributed property.

(3) Returns to be made --(i) Separate returns for each

partnership . If a United States person transfers property to

more than one foreign partnership in a taxable year, a separate

return must be made by the United States for each partnership.
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(ii) Duplicate formto be filed. |If required by the

I nstructions to Form 8865, a duplicate Form 8865 (i ncl uding

attachnments and schedul es) nust al so be filed.

(4) Tinme for filing when transferor also required to report

under §1.6038-3(a) . If the United States person required to file

under this section is also required to file under 81.6038-3(a)

for the period in which the transfer occurs, then the United

States person must report under this section on the Form 8865 for
the foreign partnership’s annual accounting period in which the
transfer occurred (not its own taxable year) and file with its
income tax return for that year as provided in 881.6038-3(e) and
(h).

(b) Relief for indirect transferors --(1) Requirements . A

United States person otherwise required to file a return under
this section with respect to a transfer to a foreign partnership
need not file a return if all of the following conditions are
met--

(i) The person does not directly own an interest in the
foreign partnership;

(if) The person is required to file a return solely by
reason of attribution of ownership from a United States person
(as determined under the rules of section 6038(e)(3) and the
regulations thereunder); and

(iif) A United States person from whom the ownership is
attributed files all of the information required under section

6038B and this section with respect to the transfer.
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(2) Statenent required. A United States person who does

not furnish an information return under the provisions of
paragraph (b)(1) of this section nust file a statement with the
person’s income tax return--

(i) Indicating that the filing requirenent has been or wll
be sati sfied,

(ii) ldentifying the person who has or will file the return;

(iii) ldentifying the IRS Service Center where the return
was or will be filed; and

(iv) Providing any additional information as Form 8865 and
t he acconpanying instructions nmay require.

(c) Information required with respect to transfers of

property. In respect of transfers described in section
6038B(a) (1) (B), the return nust contain information in such form
or manner as Form 8865 (and its acconpanying instructions)
prescribes with respect to reportable events, including--

(1) The nane, address, and U.S. taxpayer identification
nunber of the United States person making the transfer;

(2) The name, U.S. taxpayer identification nunber (if any),
and address of the transferee foreign partnership, and the type
of entity and country under whose | aws the partnership was
created or organi zed,

(3) A general description of the transfer, and of any w der
transaction of which it forns a part, including the date of
transfer;

(4) The names and addresses of the other partners in the
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foreign partnership, unless the transfer is solely of cash and
the transferor holds I ess than a 10-percent interest in the
transferee foreign partnership imediately after the transfer;

(5) A description of the partnership interest received by
the United States person, including a change in partnership
I nt erest;

(6) A separate description of each itemof contri buted
property that is appreciated property subject to the allocation
rul es of section 704(c)(except to the extent that the property is
permtted to be aggregated in making allocations under section
704(c)), or is intangible property, including its estimated fair
mar ket val ue and adj usted basis.

(7) A description of other contributed property, not
specified in paragraph (c)(6) of this section, aggregated by the
followi ng categories (with, in each case, a brief description of
the property)--

(i) Stock in trade of the transferor (inventory);

(i1) Tangible property (other than stock in trade) used in a
trade or business of the transferor;

(iii) Cash;

(iv) Stock, notes receivable and payabl e, and ot her
securities; and

(v) QG her property.

(d) Information required with respect to dispositions of

property. In respect of dispositions, the return nmust contain

i nformation in such formor manner as Form 8865 (and its
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acconpanyi ng instructions) prescribes with respect to reportable
events, including--
(1) The date and manner of disposition;
(2) The gain and depreciation recapture anounts, if any,
realized by the partnership; and
(3) Any such amounts allocated to the United States person.

(e) Method of reporting. Except as otherw se provided on

Form 8865, or the acconpanying instructions, all anmounts reported
as required under this section nust be expressed in United States
currency, with a statenment of the exchange rates used. All
statenents required on or with Form 8865 pursuant to this section
must be in the English | anguage.

(f) Reporting under this section not required of

partnershi ps excluded fromthe application of subchapter K--(1)

Election to be wholly excluded. The reporting requirenents of

this section will not apply to any United States person in
respect of an eligible partnership as described in 81.761-2(a) in

which that United States person is a partner, if such partnership

has validly elected to be excluded from all of the provisions of

subchapter K of chapter 1 of the Internal Revenue Code in the

manner specified in 81.761-2(b)(2)(i).

(2) Deemed excluded . The reporting requirements of this

section will not apply to any United States person in respect of
an eligible partnership as described in 81.761-2(a) in which that
United States person is a partner, if such partnership is validly

deemed to have elected to be excluded from all of the provisions
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of subchapter K of chapter 1 of the Internal Revenue Code in

accordance with the provisions of 81.761-2(b)(2)(ii).

(g) Deemed contributions . If by reason of an adjustment

under section 482 or otherwise, a contribution required to be
reported under section 6038B(a)(1)(B) and this section is deemed
to have been made, the information required to be reported will
be furnished timely if filed by the due date (including

extensions) of, the taxable year during which the adjustment is
made.

(h) Failure to comply with reporting requirements --(1)

Consequences of failure . If a United States person is required

to file a return under paragraph (a) of this section and fails to
comply with the reporting requirements of section 6038B and this
section, then--

(i) The United States person is subject to a penalty equal
to 10 percent of the fair market value of the property at the
time of the contribution;

(i) The United States person will recognize gain (reduced
by the amount of any gain recognized, with respect to that
property, by the transferor after the transfer) as if the
contributed property had been sold for fair market value at the
time of the contribution; and

(iif) Adjustments to the basis of the partnership and any
relevant partner as a result of gain being recognized under this
provision will be made as though the gain was recognized in the

year in which the failure to report was finally determined.
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(2) Failure to conply. A failure to conply with the

requi renents of section 6038B incl udes--

(i) The failure to report at the proper tinme and in the
proper manner any information required to be reported under the
rules of this section; and

(ii1) The provision of false or inaccurate information in
purported conpliance with the requirenents of this section.

(3) Reasonabl e cause exception. Under section 6038B(c)(3)

and this section, the provisions of paragraph (h)(1) of this
section will not apply if the transferor shows that a failure to
conply was due to reasonable cause and not willful neglect. The
transferor may attenpt to do so by providing a witten statenent
to the district director having jurisdiction of the taxpayer’s
return for the year of the transfer, setting forth the reasons
for the failure to conply. Wether a failure to conply was due
to reasonabl e cause will be determ ned by the district director
under all facts and circunstances.

(4) Limtation on penalties. The penalty under paragraph

(h)(1)(i) of this section with respect to any transfer cannot
exceed $100, 000, unless the failure to conply with respect to
such transfer was due to intentional disregard.

(5) Statute of limtations. For exceptions to the

l[imtati ons on assessnment and collection in the event of a
failure to provide information under section 6038B, see section
6501(c) (8).

(i) Definitions--(1) 10-percent interest. 10-percent
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interest is defined in sections 6046A(d) and 6038(e)(3)(C and

the regul ati ons thereunder.

(2) United States person. United States person is defined
In section 7701(a)(30).

(3) Foreign partnership. Foreign partnership is defined in

section 7701(a)(2) and (5).

(4) Substituted basis property. Substituted basis property
Is defined in section 7701(a)(42).

(5) Value of the property transferred. Under section 6038B

and this section, the value of the property transferred is the

fair market value of the property at the tinme of its transfer.



(j) Effective dates--(1) 1n general. This section applies

to transfers made on or after January 1, 1998. However, for a
transfer made prior to the date final regulations are published
in the Federal Register, Form 8865 will be considered tinely
filed with respect to a transfer if filed wth the taxpayer’s

I ncome tax return for the first taxable year beginning after the
date that final regulations are published in the Federa

Regi ster.

(2) Transfers after August 5, 1997 and before January 1,

1998. A United States person who nmade a transfer of property
required to be reported under section 6038B prior to the

effective date of these regulations may satisfy its reporting
requi renents by reporting in accordance with the provisions of

this section.

M chael P. Dol an

Deputy Conm ssioner of Internal Revenue



