Part 111

Adm ni strative, Procedural, and M scel |l aneous

26 CFR 601.105: Examination of returns and clains for refund,
credit, or abatenment; determ nation of correct tax liability.

(Also Part |, §§ 62, 162, 267, 274; 1.62-2, 1.162-17, 1.267(a)-1,
1.274-5.)

Rev. Proc. 2000-39
SECTION 1. PURPCSE

This revenue procedure updates Rev. Proc. 2000-9, 2000-2
| . R B. 280, by providing rules under which the anount of ordinary
and necessary busi ness expenses of an enployee for |odging, neal,
and incidental expenses or for meal and incidental expenses
incurred while traveling away fromhome will be deened
substanti ated under 8 1.274-5 of the Incone Tax Regul ati ons when
a payor (the enployer, its agent, or a third party) provides a
per diem all owance under a rei nbursenent or other expense
al | onance arrangenent to pay for such expenses. This revenue
procedure al so provides an optional nethod for enpl oyees and
sel f-enpl oyed individuals to use in conputing the deductible
costs of business nmeal and incidental expenses paid or incurred
while traveling away from hone. Use of a nethod described in
this revenue procedure is not nandatory and a taxpayer may use
actual allowabl e expenses if the taxpayer nmintains adequate
records or other sufficient evidence for proper substantiation.

Thi s revenue procedure does not provide rules under which the



anmount of an enpl oyee's | odgi ng expenses will be deened
subst anti at ed when a payor provides an allowance to pay for those
expenses but not neal and incidental expenses.
SECTI ON 2. BACKGROUND AND CHANGES

.01 Section 162(a) of the Internal Revenue Code allows a
deduction for all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on any trade or
busi ness. Under that provision, an enpl oyee or self-enployed
i ndi vi dual may deduct expenses paid or incurred while traveling
away fromhone in pursuit of a trade or business. However, under
8 262, no portion of such travel expenses that is attributable to
personal, living, or famly expenses is deducti bl e.

.02 Section 274(n) generally limts the anount allowable as
a deduction under 8 162 for any expense for food, beverages, or
entertainment to 50 percent of the anount of the expense that
ot herwi se woul d be all owabl e as a deduction. 1In the case of any
expenses for food or beverages consuned while away from hone
(within the neaning of 8§ 162(a)(2)) by an individual during, or
incident to, the period of duty subject to the hours of service
limtations of the Departnment of Transportation, 8 274(n)(3)
gradual |y increases the deductible percentage to 80 percent for
t axabl e years beginning in 2008. For taxable years beginning in
2000 or 2001, the deductible percentage for these expenses is 60

percent .



.03 Section 274(d) provides, in part, that no deduction
shall be all owed under 8 162 for any traveling expense (including
nmeal s and | odgi ng whil e away from hone) unl ess the taxpayer
conplies with certain substantiation requirenents. The section
further provides that regul ati ons may prescribe that sone or al
of the substantiation requirenents do not apply to an expense
t hat does not exceed an anmount prescribed by such regul ations.

.04 Section 1.274-5(g) of the regulations, in part, grants
the Comm ssioner the authority to prescribe rules relating to
rei mbursenent arrangenents or per diemallowances for ordinary
and necessary expenses paid or incurred while traveling away from
home. Pursuant to this grant of authority, the Comm ssioner may
prescribe rul es under which such arrangenents or all owances, if
i n accordance with reasonabl e business practice, wll be regarded
(1) as equivalent to substantiation, by adequate records or other
sufficient evidence, of the anobunt of such travel expenses for
pur poses of 8§ 1.274-5(c), and (2) as satisfying the requirenents
of an adequate accounting to the enployer of the anount of such
travel expenses for purposes of 8§ 1.274-5(f).

.05 For purposes of determ ning adjusted gross incone,

8 62(a)(2)(A allows an enpl oyee a deduction for expenses all owed
by Part VI (8 161 and follow ng), subchapter B, chapter 1 of the
Code, paid or incurred by the enployee in connection with the
performance of services as an enpl oyee under a rei nbursenent or

ot her expense all owance arrangenment with a payor.



.06 Section 62(c) provides that an arrangenent will not be
treated as a rei nbursenent or other expense all owance arrangenent
for purposes of 8§ 62(a)(2)(A) if it--

(1) does not require the enpl oyee to substantiate the
expenses covered by the arrangenent to the payor, or

(2) provides the enployee with the right to retain any
anount in excess of the substantiated expenses covered under the
arrangenent .

Section 62(c) further provides that the substantiation
requi renents described therein shall not apply to any expense to
the extent that, under the grant of regulatory authority
prescribed in 8 274(d), the Comm ssioner has provided that
substantiation is not required for such expense.

.07 Under 8 1.62-2(c)(1) a reinbursenent or other expense
al | omance arrangenent satisfies the requirenents of 8 62(c) if it
neets the requirenents of business connection, substantiation,
and returning anounts in excess of expenses as specified in the
regul ations. Section 1.62-2(e)(2) specifically provides that
substanti ation of certain business expenses in accordance with
rul es prescribed under the authority of § 1.274-5(g) or 1.274-
5(j)(1) will be treated as substantiation of the anount of such
expenses for purposes of § 1.62-2. Under 8§ 1.62-2(f)(2), the
Comm ssi oner may prescribe rules under which an arrangenent
provi ding per diemallowances will be treated as satisfying the

requi renment of returning anmounts in excess of expenses, even



t hough the arrangenment does not require the enployee to return
the portion of such an allowance that relates to days of travel
substanti ated and that exceeds the anount of the enpl oyee's
expenses deened substantiated pursuant to rul es prescribed under
8§ 274(d), provided the allowance is reasonably cal cul ated not to
exceed the anount of the enpl oyee's expenses or antici pated
expenses and the enployee is required to return any portion of
such an allowance that relates to days of travel not
subst anti at ed.

.08 Section 1.62-2(h)(2)(i)(B) provides that if a payor pays
a per diemallowance that neets the requirenents of 8 1.62-
2(c)(1), the portion, if any, of the allowance that relates to
days of travel substantiated in accordance with 8§ 1.62-2(e), that
exceeds the anmobunt of the enployee's expenses deened
substantiated for such travel pursuant to rules prescribed under
§ 274(d) and § 1.274-5(g) or 8§ 1.274-5(j)(1), and that the
enpl oyee is not required to return, is subject to w thhol ding and
paynent of enploynent taxes. See 88 31.3121(a)-3, 31.3231(e)-
1(a)(5), 31.3306(b)-2, and 31.3401(a)-4 of the Enpl oynent Tax
Regul ations. Because the enployee is not required to return this
excess portion, the reasonable period of tine provisions of
8 1.62-2(g) (relating to the return of excess anounts) do not
apply to this portion.

.09 Under 8 1.62-2(h)(2)(i)(B)(4), the Comm ssioner may, in

his or her discretion, prescribe special rules regarding the



timng of wthhol ding and paynent of enploynent taxes on per diem
al I owances.

.10 Section 1.274-5(j) (1) grants the Comm ssioner the
authority to establish a nethod under which a taxpayer nay el ect
to use a specified anobunt for neals paid or incurred while
traveling away fromhone in |lieu of substantiating the actual
cost of neals.

.11 Section 5.04 of this revenue procedure contains
revisions to the list of high-cost localities and to the high-Iow
rates for purposes of section 5.

.12 Section 6.07 of this revenue procedure contains a
revision to the related party rules.

.13 Sections 3.02, 4.04(5), and 5.06 provide transition
rules for the last 3 nonths of cal endar year 2000 due to changes
in the effective date of the CONUS rates published by GSA
SECTI ON 3. DEFI NI TI ONS

.01 Per diemallowance. The term "per diem all owance" neans

a paynent under a reinbursenent or other expense all owance
arrangenent that neets the requirenents specified in 8 1.62-
2(c)(1) and that is

(1) paid with respect to ordinary and necessary
busi ness expenses incurred, or which the payor reasonably
anticipates will be incurred, by an enployee for |odging, neal,

and incidental expenses or for neal and incidental expenses for



travel away from hone in connection with the performance of
services as an enpl oyee of the enpl oyer,

(2) reasonably cal cul ated not to exceed the anount of
t he expenses or the anticipated expenses, and

(3) paid at or below the applicable federal per diem
rate, a flat rate or stated schedule, or in accordance with any
ot her Service-specified rate or schedul e.

.02 Federal per diemrate and federal MIE rate.

(1) General rule. The federal per diemrate is equal

to the sumof the applicable federal |odging expense rate and the
applicabl e federal neal and incidental expense (M E) rate for
the day and locality of travel.

(a) CONUS rates. The rates for localities in the

continental United States ("CONUS") are set forth in Appendix A
to 41 CF. R ch. 301. However, in applying section 4.01, 4.02,
or 4.03 of this revenue procedure, taxpayers may continue to use
the CONUS rates in effect for the first 9 nonths of 2000 for
expenses of all CONUS travel while away from hone that are paid
or incurred during calendar year 2000 in lieu of the updated GSA
rates. A taxpayer nust consistently use either these rates or
the updated rates for the period of October 1, 2000, through
Decenber 31, 2000.

(b) OCONUS rates. The rates for localities

outside the continental United States ("OCONUS") are established

by the Secretary of Defense (rates for non-foreign localities,



i ncludi ng Al aska, Hawaii, Puerto Rico, the Northern Mriana

| sl ands, and the possessions of the United States) and by the
Secretary of State (rates for foreign localities), and are
published in the Per D em Suppl enent to the Standardi zed

Regul ations (Governnment Civilians, Foreign Areas) (updated on a
nont hl y basi s).

(c) Internet access to the rates. The CONUS and

OCONUS rates nmay be found on the Internet at
www. pol i cywor ks. gov/ per di em

(2) Locality of travel. The term"locality of travel"

means the locality where an enpl oyee traveling away from hone in
connection wth the performance of services as an enpl oyee of the
enpl oyer stops for sleep or rest.

(3) Incidental expenses. The term "incidental

expenses” includes, but is not limted to, expenses for |aundry,
cl eaning and pressing of clothing, and fees and tips for
services, such as for porters and baggage carriers. The term
"incidental expenses" does not include taxicab fares, |odging

taxes, or the costs of telegrans or tel ephone calls.



.03 Flat rate or stated schedul e.

(1) I'n general. Except as provided in section 3.03(2)

of this revenue procedure, an allowance is paid at a flat rate or
stated schedule if it is provided on a uniform and objective
basis with respect to the expenses described in section 3.01 of
this revenue procedure. Such allowance may be paid with respect
to the nunber of days away from home in connection with the
performance of services as an enpl oyee or on any other basis that
is consistently applied and in accordance with reasonabl e

busi ness practice. Thus, for exanple, an hourly paynent to cover
meal and incidental expenses paid to a pilot or flight attendant
who is traveling away from hone in connection with the
performance of services as an enployee is an allowance paid at a
flat rate or stated schedule. Likew se, a paynent based on the
nunber of mles traveled (e.g., cents per mle) to cover nmeal and
i nci dental expenses paid to an over-the-road truck driver who is
traveling away from honme in connection with the performance of
services as an enployee is an allowance paid at a flat rate or
stated schedul e.

(2) Limtation. For purposes of this revenue

procedure, an allowance that is conputed on a basis simlar to
that used in conputing the enployee's wages or other conpensation
(e.g., the nunber of hours worked, mles traveled, or pieces
produced) does not neet the business connection requirenent of

8§ 1.62-2(d), is not a per diemallowance, and is not paid at a



flat rate or stated schedule, unless, as of Decenber 12, 1989,

(a) the allowance was identified by the payor either by making a
separate paynent or by specifically identifying the anount of the
al | onance, or (b) an allowance conputed on that basis was
commonly used in the industry in which the enployee is enpl oyed.
See § 1.62-2(d)(3)(ii).

SECTI ON 4. PER DI EM SUBSTANTI ATI ON METHCD

.01 Per diemallowance. |f a payor pays a per diem

al l owance in lieu of reinbursing actual expenses for |odging,
meal , and incidental expenses incurred or to be incurred by an
enpl oyee for travel away from hone, the anobunt of the expenses
that is deened substantiated for each cal endar day is equal to
the | esser of the per diemall owance for such day or the anount
conputed at the federal per diemrate (see section 3.02 of this
revenue procedure) for the locality of travel for such day (or
partial day, see section 6.04 of this revenue procedure).

.02 Meals only per diemallowance. |[|f a payor pays a per

di em al | onance only for neal and incidental expenses in |ieu of
rei mbursing actual expenses for neal and incidental expenses
incurred or to be incurred by an enpl oyee for travel away from
honme, the anmount of the expenses that is deened substantiated for
each cal endar day is equal to the | esser of the per diem

al l onance for such day or the anmobunt conputed at the federal M E
rate (see section 3.02 of this revenue procedure) for the

| ocality of travel for such day (or partial day, see section 6.04



of this revenue procedure). A per diemallowance is treated as
paid only for neal and incidental expenses if (1) the payor pays
t he enpl oyee for actual expenses for |odgi ng based on receipts
submtted to the payor, (2) the payor provides the lodging in
kind, (3) the payor pays the actual expenses for |odging directly
to the provider of the |odging, (4) the payor does not have a
reasonabl e belief that |odgi ng expenses were or will be incurred
by the enpl oyee, or (5) the allowance is conputed on a basis
simlar to that used in conputing the enployee's wages or ot her
conpensation (e.g., the nunber of hours worked, mles travel ed,
or pieces produced).

.03 Optional nethod for neals only deduction. In |lieu of

usi ng actual expenses, enployees and self-enpl oyed i ndividuals,
in conputing the anount all owable as a deduction for ordinary and
necessary neal and incidental expenses paid or incurred for
travel away from honme, nay use an anount conputed at the federa
M&I E rate (see section 3.02 of this revenue procedure) for the

| ocality of travel for each cal endar day (or partial day, see
section 6.04 of this revenue procedure) the enployee or self-
enpl oyed individual is away from hone. Such anount wll be
deened substantiated for purposes of paragraphs (b)(2) (travel
away from hone) and (c) of 8 1.274-5, provided the enpl oyee or
sel f-enpl oyed i ndi vi dual substantiates the elenents of tine,

pl ace, and busi ness purpose of the travel expenses in accordance

with those regul ati ons.



.04 Special rules for transportation industry.

(1) In general. This section 4.04 applies to (a) a

payor that pays a per diemallowance only for neal and incidental
expenses for travel away from hone as described in section 4.02
of this revenue procedure to an enployee in the transportation
i ndustry, or (b) an enpl oyee or self-enployed individual in the
transportation industry who conputes the anmount allowable as a
deduction for neal and incidental expenses for travel away from
home in accordance with section 4.03 of this revenue procedure.
(2) Rates. A taxpayer described in section 4.04(1) of
this revenue procedure nmay treat $38 as the federal MRIE rate for
any locality of travel in CONUS, and/or $42 as the federal M E
rate for any locality of travel OCONUS. A payor that uses either
(or both) of these special rates with respect to an enpl oyee nust
use the special rate(s) for all amobunts subject to section 4.02
of this revenue procedure paid to that enployee for travel away
fromhonme within CONUS and/ or OCONUS, as the case may be, during
the calendar year. Simlarly, an enpl oyee or self-enployed
i ndi vidual that uses either (or both) of these special rates nust
use the special rate(s) for all anmounts conputed pursuant to
section 4.03 of this revenue procedure for travel away from hone
W thin CONUS and/ or OCONUS, as the case may be, during the
cal endar year. See section 4.04(5) of this revenue procedure for

transition rules.



(3) Periodic rule. A payor described in section

4.04(1) of this revenue procedure nmay conpute the anmount of the
enpl oyee' s expenses that is deenmed substantiated under section
4.02 of this revenue procedure periodically (not less frequently
than nonthly), rather than daily, by conparing the total per diem
al | owance paid for the period to the sum of the anounts conputed
at the federal M E rate(s) for the localities of travel for the
days (or partial days, see section 6.04 of this revenue
procedure) the enployee is away from honme during the period. For
exanpl e, assune an enployee in the transportation industry
travel s away from honme within CONUS on 17 days (including partial
days, see section 6.04 of this revenue procedure) during a

cal endar nonth and receives a per diemallowance only for neal
and incidental expenses froma payor that uses the special rule
under section 4.04(2) of this revenue procedure. The anpunt
deened substanti ated under section 4.02 of this revenue procedure
is equal to the |lesser of the total per diemallowance paid for
the nmonth or $646 (17 days at $38 per day).

(4) Transportation industry defined. For purposes of

this section 4.04 of this revenue procedure, an enployee or self-
enployed individual is "in the transportation industry” only if
the enployee's or individual's work (a) is of the type that
directly involves noving people or goods by airplane, barge, bus,
ship, train, or truck, and (b) regularly requires travel away

from home which, during any single trip away from hone, usually



invol ves travel to localities with differing federal M E rates.
For purposes of the precedi ng sentence, a payor nust determ ne
that an enpl oyee or a group of enployees is "in the
transportation industry” by using a nmethod that is consistently
applied and in accordance with reasonabl e busi ness practice.

(5) Transition rules. Under the cal endar-year

convention provided in section 4.04(2), a taxpayer who used the
federal M&IE rates during the first 9 nonths of cal endar year
2000 to substantiate the anmount of an individual's travel
expenses under sections 4.02 or 4.03 of Rev. Proc. 2000-9 may not
use, for that individual, the special transportation industry
rates provided in this section 4.04 until January 1, 2001.
Simlarly, a taxpayer who used the special transportation
industry rates during the first 9 nonths of cal endar year 2000 to
substanti ate the amobunt of an individual's travel expenses may
not use, for that individual, the federal M&IE rates until

January 1, 2001.



SECTI ON 5. HI G+ LOW SUBSTANTI ATI ON METHOD

.01 Ceneral rule. |If a payor pays a per diemallowance in

| ieu of reinbursing actual expenses for |odging, neal, and

i nci dental expenses incurred or to be incurred by an enpl oyee for
travel away from hone and the payor uses the high-I|ow
substanti ati on nmethod described in this section 5 for travel
within CONUS, the anmount of the expenses that is deened

substanti ated for each cal endar day is equal to the | esser of the
per diem all owance for such day or the anpbunt conputed at the
rate set forth in section 5.02 of this revenue procedure for the
| ocality of travel for such day (or partial day, see section 6.04
of this revenue procedure). Except as provided in section 5.06
of this revenue procedure, this high-low substantiation nethod
may be used in |ieu of the per diem substantiation nethod
provided in section 4.01 of this revenue procedure, but my not
be used in lieu of the neals only substantiation nethod provided
in section 4.02 or 4.03 of this revenue procedure.

.02 Specific high-low rates. Except as provided in section

5.06 of this revenue procedure, the per diemrate set forth in
this section 5.02 is $201 for travel to any "high-cost locality"
specified in section 5.03 of this revenue procedure, or $124 for
travel to any other locality wthin CONUS. \Whichever per diem
rate applies, it is applied as if it were the federal per diem
rate for the locality of travel. For purposes of applying the

hi gh-1 ow substanti ati on nethod and the § 274(n) limtation on



meal expenses (see section 6.05 of this revenue procedure), the
federal MBI E rate shall be treated as $42 for a high-cost
locality and $34 for any other locality wthin CONUS.

.03 High-cost localities. The followng localities have a

federal per diemrate of $163 or nore, and are high-cost
|l ocalities for all of the cal endar year or the portion of the
cal endar year specified in parenthesis under the key city nane,

except as provided in section 5.06 of this revenue procedure:

Key city County or
ot her defined | ocation
California
Pal m Spri ngs Ri versi de
(January 1-May 31)
San Franci sco San
Franci sco

Sunnyval e/ Pal o Al to/ San Jose
Santa O ara

Tahoe City
Pl acer

Col or ado
Aspen Pitkin
(January 1-April 30)
Si | vert hor ne/ Keyst one
Summ t
Tel luri de
San M guel
(January 1-March 31)
Vai | Eagl e
(July 1-March 31)

District of Colunbia
Washi ngton, D.C.

Washi ngton, D.C.; the cities
of Alexandria, Fairfax, and Falls
Church, and the counties of
Arlington, Fairfax, and Loudoun,
Virginia; and the counties of
Mont gonmery and Prince George’s in
Mar yl and

in



Fl ori da

Key West Monr oe
(January 1-April 30)
| daho
Sun Val | ey Cty
limts of Sun Valley
[11inois
Chi cago Cook and Lake

Loui si ana

New Ol eans/ St. Bernard
Ol eans, St. Bernard,
Pl aquem ne, and Jefferson Pari shes
(January 1-May 31)

Mar yl and
(For the counties of Montgonery and Prince George’s, see
District of Col unbia)

OCcean City
Wor cest er
(June 15-Cct ober 31)
Massachusetts
Bost on Suf f ol k
Canbri dge M ddl esex
County (except Lowell)
Mart ha's Vi neyard Dukes
(June 1-Cctober 15)
M chi gan
Macki nac | sl and
Macki nac
Traverse Gty G and
Traverse
(June 1- Septenber 30)
Mont ana
Bi g Sky Gl latin

(except West Yell owst one Par k)
(Novenber 1-April 30)

New Jer sey
Cape May Cape
May (except Ccean City)
(June 1- Novenber 30)
OCcean City Cty
limts of Ocean Gty
(June 15- Sept enber 15)



Pi scat away/ Bel | e Mead

Soner set and M ddl esex
Pri nceton/ Trent on

Mercer County

New Yor k
The Bronx/ Br ookl yn/ Queens The
bor oughs of The Bronx, Brooklyn,
and Queens
Manhat t an
Manhat t an
Nassau County/ G eat Neck
Nassau County
Suf fol k County
Suffol k County
VWhite Plains Cty limts of
VWhite Pl ains

Pennsyl vani a
Her shey Cty
limts of Hershey
(June 1-Septenber 15)

Phi | adel phi a
Phi | adel phi a
Ut ah
Park City
Summi t

(Decenber 15-March 31)

Virginia
(For the cities of Alexandria, Fairfax, and Falls Church, and
the counties of Arlington, Fairfax, and Loudoun, see D strict
of Col unbi a)
W nt er gr een Nel son

.04 Changes in high-cost localities. The list of high-cost

| ocalities in section 5.03 of this revenue procedure differs from
the list of high-cost localities in section 5.03 of Rev. Proc.
2000- 9.

(1) The following localities (listed by key cities)

have been added to the list of high-cost localities: Palm



Springs, California; New Ol eans/St. Bernard, Louisiana; Traverse
City, Mchigan; Trenton, New Jersey; and Wntergreen, Virginia.
(2) The portion of the year for which the follow ng are
hi gh-cost localities (listed by key cities) has been changed:
Aspen, Col orado; Telluride, Colorado; Vail, Colorado; Key West,
Florida; Sun Valley, Idaho; Ccean Cty, Maryland; Martha’'s
Vi neyard, Massachusetts; Big Sky, Montana; Cape May, New Jersey;
and Park Cty, Utah.
(3) The following localities (generally |listed by key
cities) have been renoved fromthe list of high-cost localities:
Charl evoi x, M chigan, and Union County, New Jersey.

.05 Specific limtation.

(1) Except as provided in section 5.05(2) of this
revenue procedure, a payor that uses the high-low substantiation
nethod with respect to an enpl oyee nust use that nethod for al
anounts paid to that enployee for travel away from hone within
CONUS during the cal endar year. See section 5.06 of this revenue
procedure for transition rules.

(2) Wth respect to an enpl oyee described in section
5.05(1) of this revenue procedure, the payor may rei nburse actual
expenses or use the neals only per diem nethod described in
section 4.02 of this revenue procedure for any travel away from
home, and may use the per diem substantiation nmethod described in
section 4.01 of this revenue procedure for any OCONUS travel away

from hone.



.06 Transition rules. A payor who used the substantiation

nmet hod of section 4.01 of Rev. Proc. 2000-9 for an enpl oyee
during the first 9 nonths of cal endar year 2000 may not use the
Hi gh- Low Substantiation Method in section 5 of this revenue
procedure for that enployee until January 1, 2001. A payor who
used the Hi gh-Low Substantiati on Method of section 5 of Rev.
Proc. 2000-9 for an enpl oyee during the first 9 nonths of

cal endar year 2000 nust continue to use the H gh-Low
Substantiation Method for the remai nder of cal endar year 2000 for
t hat enpl oyee. A payor described in the previous sentence nay
use the rates and high-cost localities published in section 5 of
Rev. Proc. 2000-9, in lieu of the updated rates and hi gh-cost

| ocalities provided in section 5 of this revenue procedure, for
travel on or after COctober 1, 2000, and before January 1, 2001,
if those rates and localities are used consistently during this
period for all enployees reinbursed under this nethod.

SECTION 6. LI M TATI ONS AND SPECI AL RULES

.01 In general. The federal per diemrate and the federal

M&l E rate described in section 3.02 of this revenue procedure for
the locality of travel will be applied in the same manner as
appl i ed under the Federal Travel Regulations, 41 CF. R Part
301-11 (2000), except as provided in sections 6.02 through 6.04
of this revenue procedure.

.02 Federal per diemrate. A receipt for |odging expenses

is not required in determ ning the amount of expenses deened



substanti ated under section 4.01 or 5.01 of this revenue
procedure. See section 7.01 of this revenue procedure for the
requi renent that the enpl oyee substantiate the tine, place, and
busi ness purpose of the expense.

.03 Federal per diemor MRIE rate. A payor is not required

to reduce the federal per diemrate or the federal M E rate for
the locality of travel for neals provided in kind, provided the
payor has a reasonable belief that nmeal and incidental expenses
were or will be incurred by the enployee.

.04 Proration of the federal per diemor MIE rate.

Pursuant to the Federal Travel Regulations, in determning the
federal per diemrate or the federal M E rate for the locality
of travel, the full applicable federal M E rate is avail able for
a full day of travel from12:01 a.m to 12:00 m dnight. For

pur poses of determ ning the anmount deened substantiated under
section 4 or 5 of this revenue procedure with respect to partial
days of travel away from hone, either of the follow ng nethods
may be used to prorate the federal M E rate to determ ne the
federal per diemrate or the federal MG E rate for the parti al
days of travel:

(1) Such rate may be prorated using the nethod
prescribed by the Federal Travel Regulations. Currently the
Federal Travel Regulations allow three-fourths of the applicable
federal M&I E rate for each partial day during which the enpl oyee

or self-enployed individual is traveling away from hone in



connection with the performance of services as an enpl oyee or
sel f-enpl oyed i ndi vi dual ; or

(2) Such rate may be prorated using any nethod that is
consistently applied and in accordance with reasonabl e busi ness
practice. For exanple, if an enpl oyee travels away from hone
from9 a.m one day to 5 p.m the next day, a nethod of proration
that results in an anmount equal to 2 tines the federal M E rate
wll be treated as being in accordance with reasonabl e busi ness
practice (even though only 1 % times the federal M&I E rate would
be all owed under the Federal Travel Regul ations).

.05 Application of the appropriate 8 274(n) limtation on

neal expenses. Al or part of the anmobunt of an expense deened

substanti ated under this revenue procedure is subject to the
appropriate limtation under 8 274(n) (see section 2.02 of this
revenue procedure) on the deductibility of food and beverage
expenses.

(1) When an amount for neal and incidental expenses is
conputed pursuant to section 4.03 of this revenue procedure, the
t axpayer nust treat such anpbunt as an expense for food and
bever ages.

(2) Wien a per diemallowance is paid only for neal and
i nci dental expenses, the payor nust treat an anobunt equal to the
| esser of the allowance or the federal M&I E rate for the locality
of travel for such day (or partial day, see section 6.04 of this

revenue procedure) as an expense for food and beverages.



(3) Wien a per diemallowance is paid for |odging,
nmeal , and incidental expenses, the payor nust treat an anount
equal to the federal MBGIE rate for the locality of travel for
each cal endar day (or partial day, see section 6.04 of this
revenue procedure) the enployee is away from hone as an expense
for food and beverages. For purposes of the precedi ng sentence,
when a per diem all owance for |odging, neal, and incidental
expenses is paid at a rate that is less than the federal per diem
rate for the locality of travel for such day (or partial day, see
section 6.04 of this revenue procedure), the payor may treat an
anmount equal to 40 percent of such allowance as the federal M E
rate for the locality of travel for such day (or partial day, see
section 6.04 of this revenue procedure).

.06 No doubl e rei nbursenent or deduction. |f a payor pays a

per diemallowance in Iieu of reinbursing actual expenses for

| odgi ng, neal, and incidental expenses or for neal and incidental
expenses in accordance with section 4 or 5 of this revenue
procedure, any additional paynment with respect to such expenses
is treated as paid under a nonaccountable plan, is included in
the enpl oyee's gross incone, is reported as wages or other
conpensation on the enployee's FormW2, and is subject to

wi t hhol di ng and paynent of enploynent taxes. Simlarly, if an
enpl oyee or sel f-enployed individual conputes the anount

al l owabl e as a deduction for meal and incidental expenses for

travel away from hone in accordance with section 4.03 or 4.04 of



this revenue procedure, no other deduction is allowed to the

enpl oyee or self-enployed individual with respect to such
expenses. For exanple, assune an enpl oyee receives a per diem

al l onance froma payor for |odging, neal, and incidental expenses
or for nmeal and incidental expenses incurred while traveling away
fromhonme. During that trip, the enpl oyee pays for dinner for

t he enpl oyee and two business associ ates. The payor rei nburses
as a business entertai nnent neal expense the neal expense for the
enpl oyee and the two busi ness associates. Because the payor also
pays a per diem all owance to cover the cost of the enpl oyee's
neal s, the anobunt paid by the payor for the enpl oyee's portion of
t he busi ness entertai nment neal expense is treated as paid under
a nonaccountabl e plan, is reported as wages or other conpensation
on the enployee's Form W2, and is subject to w thhol ding and
paynment of enpl oynent taxes.

.07 Related parties. Sections 4.01 and 5 of this revenue

procedure will not apply in any case in which a payor and an
enpl oyee are related within the neaning of 8 267(b), but for this
pur pose the percentage of ownership interest referred to in
8 267(b)(2) shall be 10 percent.
SECTI ON 7. APPLI CATI ON

.01 If the anbunt of travel expenses is deened substantiated
under the rules provided in section 4 or 5 of this revenue
procedure, and the enployee actually substantiates to the payor

the elenments of time, place, and business purpose of the travel



expenses in accordance w th paragraphs (b)(2) (travel away from
honme) and (c) (other than subparagraph (2)(iii)(A) thereof) of

8§ 1.274-5, the enployee is deened to satisfy the adequate
accounting requirements of § 1.274-5(f) as well as the

requi renent to substantiate by adequate records or other
sufficient evidence for purposes of § 1.274-5(c). See § 1.62-
2(e) (1) for the rule that an arrangenent nust require business
expenses to be substantiated to the payor within a reasonabl e
period of tine.

.02 An arrangenent providing per diemallowances wll be
treated as satisfying the requirenent of 8 1.62-2(f)(2) with
respect to returning anounts in excess of expenses if the
enployee is required to return within a reasonable period of tine
(as defined in 8 1.62-2(g)) any portion of such an all owance that
relates to days of travel not substantiated, even though the
arrangenent does not require the enployee to return the portion
of such an allowance that relates to days of travel substantiated
and that exceeds the anmobunt of the enpl oyee's expenses deened
substanti ated. For exanple, assune a payor provides an enpl oyee
an advance per diem all owance for neal and incidental expenses of
$200, based on an anticipated 5 days of business travel at $40
per day to a locality for which the federal MG E rate is $34, and
t he enpl oyee substantiates 3 full days of business travel. The
requi renent to return excess anmounts will be treated as satisfied

if the enployee is required to return within a reasonabl e period



of tinme (as defined in 8 1.62-2(g)) the portion of the all owance
that is attributable to the 2 unsubstantiated days of travel
($80), even though the enployee is not required to return the
portion of the allowance ($18) that exceeds the anobunt of the
enpl oyee' s expenses deened substanti ated under section 4.02 of
this revenue procedure ($102) for the 3 substanti ated days of
travel. However, the $18 excess portion of the allowance is
treated as paid under a nonaccountable plan as discussed in
section 7.04 of this revenue procedure.

.03 An enployee is not required to include in gross incone
the portion of a per diemallowance received froma payor that is
| ess than or equal to the anpbunt deened substantiated under the
rules provided in section 4 or 5 of this revenue procedure if the
enpl oyee substantiates the business travel expenses covered by
the per diemallowance in accordance with section 7.01 of this
revenue procedure. See 8 1.274-5(f)(2)(i). In addition, such
portion of the allowance is treated as paid under an accountabl e
plan, is not reported as wages or other conpensation on the
enpl oyee's Form W2, and is exenpt fromthe w thhol ding and
paynment of enploynent taxes. See 8 1.62-2(c)(2) and (c)(4).

.04 An enployee is required to include in gross inconme only
the portion of the per diemallowance received froma payor that
exceeds the anmobunt deened substantiated under the rules provided
in section 4 or 5 of this revenue procedure if the enpl oyee

substanti ates the business travel expenses covered by the per



di em al | onance in accordance with section 7.01 of this revenue
procedure. See 8 1.274-5(f)(2)(ii). In addition, the excess
portion of the allowance is treated as paid under a
nonaccount abl e plan, is reported as wages or other conpensation
on the enployee's Form W2, and is subject to w thhol ding and
paynment of enploynment taxes. See 8 1.62-2(c)(3)(ii), (c¢)(5), and
(h)(2)(i)(B).

.05 I f the anbunt of the expenses that is deened
substanti ated under the rules provided in section 4.01, 4.02, or
5 of this revenue procedure is |ess than the anount of the
enpl oyee' s busi ness expenses for travel away from hone, the
enpl oyee may claiman item zed deduction for the anount by which
t he busi ness travel expenses exceed the anount that is deened
subst anti ated, provided the enpl oyee substantiates all the
busi ness travel expenses, includes on Form 2106, Enpl oyee
Busi ness Expenses, the deened substantiated portion of the per
di em al | onance received fromthe payor, and includes in gross
income the portion (if any) of the per diemallowance received
fromthe payor that exceeds the anmount deened substantiated. See
8§ 1.274-5(f)(2)(iii). However, for purposes of claimng this
item zed deduction with respect to nmeal and incidental expenses,
substanti ati on of the anount of the expenses is not required if
the enployee is claimng a deduction that is equal to or |ess
than the anobunt conputed under section 4.03 of this revenue

procedure m nus the anmount deened substantiated under sections



4.02 and 7.01 of this revenue procedure. The item zed deduction
is subject to the appropriate limtation (see section 2.02 of
this revenue procedure) on neal and entertai nnent expenses
provided in 8 274(n) and the 2-percent floor on m scell aneous
item zed deductions provided in § 67.

.06 An enpl oyee who does not receive a per diem all owance
for meal and incidental expenses may deduct an anount conputed
pursuant to section 4.03 of this revenue procedure only as an
item zed deduction. This item zed deduction is subject to the
appropriate limtation (see section 2.02 of this revenue
procedure) on neal and entertai nment expenses provided in
8§ 274(n) and the 2-percent floor on m scellaneous item zed
deductions provided in § 67.

.07 A self-enployed individual may deduct an anount conputed
pursuant to section 4.03 of this revenue procedure in determning
adj usted gross incone under 8 62(a)(1). This deduction is
subject to the appropriate limtation (see section 2.02 of this
revenue procedure) on neal and entertai nnent expenses provided in
§ 274(n).

.08 If a payor's reinbursenent or other expense all owance
arrangenent evidences a pattern of abuse of the rules of § 62(c)
and the regul ati ons thereunder, all paynents under the
arrangement will be treated as nmade under a nonaccountabl e pl an.
Thus, such paynents are included in the enpl oyee's gross incone,

are reported as wages or other conpensation on the enpl oyee's



Form W2, and are subject to w thhol ding and paynent of
enpl oynent taxes. See 8§ 1.62-2(c)(3), (c)(5), and (h)(2).
SECTI ON 8. W THHOLDI NG AND PAYMENT OF EMPLOYMENT TAXES.

.01 The portion of a per diemallowance, if any, that
relates to the days of business travel substantiated and that
exceeds the anount deened substantiated for those days under
section 4.01, 4.02, or 5 of this revenue procedure is subject to
wi t hhol di ng and paynment of enpl oynent taxes. See
8§ 1.62-2(h)(2)(i)(B).

.02 In the case of a per diem all owance paid as a
rei mbursenent, the excess described in section 8.01 of this
revenue procedure is subject to wthholding and paynent of
enpl oynent taxes in the payroll period in which the payor
rei mburses the expenses for the days of travel substanti ated.

See § 1.62-2(h)(2)(i)(B)(2).

.03 In the case of a per diemall owance paid as an advance,
the excess described in section 8.01 of this revenue procedure is
subj ect to withhol ding and paynent of enploynent taxes no |ater
than the first payroll period follow ng the payroll period in
whi ch the days of travel wth respect to which the advance was
paid are substantiated. See § 1.62-2(h)(2)(i)(B)(3). |If sone or
all of the days of travel with respect to which the advance was
paid are not substantiated within a reasonable period of tinme and
t he enpl oyee does not return the portion of the all owance that

relates to those days within a reasonable period of tine, the



portion of the allowance that relates to those days is subject to
wi t hhol di ng and paynent of enploynent taxes no later than the
first payroll period followi ng the end of the reasonabl e peri od.
See § 1.62-2(h)(2)(i)(A).

.04 In the case of a per diemallowance only for neal and
i nci dental expenses for travel away from hone paid to an enpl oyee
in the transportation industry by a payor that uses the rule in
section 4.04(3) of this revenue procedure, the excess of the per
di em al | onance paid for the period over the anount deened
substantiated for the period under section 4.02 of this revenue
procedure (after applying section 4.04(3) of this revenue
procedure), is subject to w thholding and paynent of enpl oynent
taxes no later than the first payroll period follow ng the
payroll period in which the excess is conputed. See
§ 1.62-2(h)(2)(1)(B)(4).

.05 For exanple, assune that an enpl oyer pays an enpl oyee a
per diem all owance to cover busi ness expenses for neals and
| odging for travel away fromhonme at a rate of 120 percent of the
federal per diemrate for the localities to which the enpl oyee
travels. The enpl oyer does not require the enployee to return
the 20 percent by which the rei nbursenent for those expenses
exceeds the federal per diemrate. The enployee substantiates 6
days of travel away fromhonme: 2 days in a locality in which the
federal per diemrate is $100 and 4 days in a locality in which

the federal per diemrate is $125. The enpl oyer reinburses the



enpl oyee $840 for the 6 days of travel away from home (2 x (120%
x $100) + 4 x (120% x $125)), and does not require the enpl oyee
to return the excess paynent of $140 (2 days x $20 ($120-%$100) +
4 days x $25 ($150-%$125)). For the payroll period in which the
enpl oyer reinburses the expenses, the enployer nust w thhold and
pay enploynment taxes on $140. See section 8.02 of this revenue
pr ocedure.
SECTI ON 9. EFFECT ON OTHER DOCUMENTS

.01 Rev. Proc. 2000-9 is hereby superseded (except to the
extent specified in sections 4.04(5) and 5.06 of this revenue
procedure) for per diemallowances that are paid both (1) to an
enpl oyee on or after Cctober 1, 2000, and (2) with respect to
| odgi ng, neal, and incidental expenses or with respect to neal
and incidental expenses paid or incurred for travel while away
fromhonme on or after Cctober 1, 2000. Rev. Proc. 2000-9 is also
her eby superseded (except to the extent specified in section
4.04(5) of this revenue procedure) for purposes of conputing the
anount al |l owabl e as a deduction for neal and incidental expenses
paid or incurred by an enpl oyee or self-enployed individual for
travel while away from home on or after Cctober 1, 2000.

.02 Notice 2000-48, 2000-37 |.R B. 265, is hereby
super seded.
DRAFTI NG | NFORMATI ON

The principal author of this revenue procedure is Edw n B.

Cl everdon of the Ofice of Associate Chief Counsel (Incone Tax



and Accounting). For further information regarding this revenue
procedure, contact M. C everdon at (202) 622-4920 (not a toll-

free call).



