Part 111

Adm nistrative, Procedural, and M scell aneous

26 CFR 601.201: Rulings and determ nation |letters.
(Al'so Part 1, 88 561, 562, 852; 1.561-1, 1.562-2, 1.852-1,
1. 852-3)

Rev. Proc. 99-40

SECTION 1. PURPCSE
Thi s revenue procedure describes conditions under which

di stributions nmade to sharehol ders of a regul ated invest nent
conpany (RIC) may vary and neverthel ess be deductible as
di vi dends under § 562 of the Internal Revenue Code.
SECTI ON 2. BACKGROUND

.01 Section 852(b)(2)(D) allows a RIC a deduction for
di vidends paid (as defined in 8 561 with certain nodifications).
Section 561 defines the deduction for dividends paid and applies
the rules of 8 562 to determ ne which dividends are eligible for
t he deduction for dividends paid. Section 562(c) provides that
the anmount of any distribution is not considered a dividend for
pur poses of conputing the dividends paid deduction under 8§ 561

unl ess the distribution is pro rata, does not prefer any share of
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stock of a class over any other share of stock of that sane
cl ass, and does not prefer one class of stock over another class
except to the extent that one class is entitled (w thout
reference to waivers of their rights by shareholders) to the
pref erence.

.02 Many RI Cs have issued groups of shares that represent
interests in the same portfolio of securities but have different
arrangenents for sharehol der services or the distribution of
shares or both. Because the fees for these arrangenents and
services may vary, shareholders with equivalent investnents in
the same fund may receive different distributions. To permt
open-end managenent investnent conpanies to issue these groups of
shares, the Securities and Exchange Conm ssion (SEC) has adopted
Rule 18f-3, 17 C.F. R 270.18f-3, under the |Investnent Conpany Act
of 1940, 15 U.S.C. 80a-1 to -64 (1940 Act).

.03 Rev. Proc. 96-47, 1996-2 C B. 338, describes conditions
under which distributions made to shareholders of a RIC may vary
and neverthel ess be deductible as dividends under 8 562. Rev.
Proc. 96-47 does not address the treatnment of distributions to
sharehol ders that differ in part as a result of the allocation of
the benefit of a waiver or reinbursenent of a fee or expense.
Furthernore, Rev. Proc. 96-47 does not address variations in
distributions that arise as a result of the allocation of
per f or mance- based advi sory fees.

SECTI ON 3. SCOPE
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This revenue procedure applies to a RIC described in
8§ 851(a) and 8 851(b)(1) that issues groups of shares (Qualified
G oups) that neet the requirenents of this section. The
requirenents in this section are to be interpreted in a manner
consistent wth the SEC s interpretation of anal ogous
requirenents in the rules under the 1940 Act. See Rule 18f-3(a),
17 CFR 270.18f-3(a), and Exenptions for Open End Managenent

| nvest nrent Conpanies Issuing Miltiple O asses of Shares,

I nvest nent Conpany Act Rel ease No. 20,915, 60 Fed. Reg. 11,876 at
11,878 (Mar. 2, 1995).

.01 Each Qualified Goup shall have a different arrangenent
for sharehol der services or the distribution of shares or both,
and shall be allocated and shall pay the fees and expenses of
t hat arrangenent.

.02 Each Qualified Goup may be all ocated and nay pay a
different share of other fees and expenses, not including
advi sory or custodial fees or other fees and expenses related to
t he managenent of the RIC s assets, if these expenses are
actually incurred in a different anount by that Qualified G oup,
or if the Qualified Group receives services of a different kind
or to a different degree than other Qualified G oups.

.03 Each Qualified G oup--

(1) Shall be allocated and shall pay an advisory fee and
ot her fees and expenses related to the managenent of the RIC s
assets (including custodial fees and tax return preparation fees)

on the basis of the net asset value of the Qualified Goup in
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relation to the net asset value of the RIC, except as described
I n paragraph (2); and

(2) May be allocated and may pay a different advisory fee to
the extent that any difference in anmount paid is the result of
the application of the same performance fee provisions in the
advisory contract to the different investnent performance of each
Qual i fied G oup.

.04 The rights and obligations of the sharehol ders of each
Qualified Goup are set forth in the RIC s organi zi ng docunents.
Except as otherw se provided in this revenue procedure, each
Qualified Goup is entitled to distributions cal cul ated under
t hose docunents in the same manner and at the sanme tinme as al
other Qualified Goups. For purposes of this calculation, fees
and expenses are allocated under those docunents to each
Qualified Goup at the sane tine as to all other Qualified
G oups. Organi zing docunents are docunents of the RIC that fix
the rights and obligations between the RIC and the sharehol ders
and that are approved by a mpjority of the directors of the RIC.

.05 Each Qualified Goup separately neets the requirenents of
8§ 67(c)(2)(B) (defining the required characteristics of shares of
a publicly offered RIC).

SECTION 4. WAl VERS AND RElI MBURSEMENTS
Any wai ver or reinbursement of a fee or expense incurred by
the RIC shall neet the follow ng requirenents:

.01 Fees and expenses related to arrangenents for

shar ehol der services or the distribution of shares. The benefit
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of a waiver or reinbursenent of all or part of a fee or expense
that is described in section 3.01 of this revenue procedure is
allocated to the Qualified Goup of shares on behal f of which the
fee or expense was incurred. Thus, for exanple, if a R C neeting
the requirements of this revenue procedure issues Class A shares
bearing a Rule 12b-1 fee of .50 percent of net asset val ue and
I ssues Class B shares bearing a Rule 12b-1 fee of .75 percent of
net asset value, a distributor may waive all or part of the
Cass B Rule 12b-1 fee. Because the Cass B Rule 12b-1 fee was
all ocated to Class B on the basis of the anmount incurred by
Cass B, the benefit of a waiver of the Class B Rule 12b-1 fee is
allocated entirely to dass B, and no portion of the waiver may

be allocated to C ass A

.02 QOher fees and expenses. The benefit of a waiver or
rei mbursenent of all or part of a fee or expense described in
section 3.02 of this revenue procedure is allocated in accordance
with the nethod of allocation of the fee or expense pursuant to
section 3.02. |If pursuant to section 3.02 the fee or expense was
al l ocated on the basis of the ampunt incurred on behalf of each
Qualified Goup, the benefit of a waiver or reinbursenent of the
fee or expense described in section 3.02 is allocated to the
Qualified Goup of shares on behalf of which the expense was
incurred. |f pursuant to section 3.02 the fee or expense was
al l ocated on the basis of net asset value, the benefit of a
wai ver or reinbursenment of the fee or expense is allocated by net

asset value. Thus, for exanple, if Class A shares are allocated
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a transfer agency fee pursuant to section 3.02 on the basis of
the amount incurred by Cass A and Cass B shares are all ocated
a transfer agency fee pursuant to section 3.02 on the basis of

t he amount incurred by Gass B, the transfer agent may wai ve al

or part of the Class B transfer agency fee. Because the Cass B
transfer agency fee was allocated to Class B on the basis of the
anount incurred by Cass B, the benefit of a waiver of the

Class B transfer agency fee is allocated entirely to Cass B, and
no portion of the waiver may be allocated to C ass A

.03 Advisory fees and other expenses related to the

managenent of the corporation’s assets--(1) General rule. The

benefit of a waiver or reinbursenment of a fee or expense that is
described in section 3.03(1) of this revenue procedure is

all ocated to all shares by net asset value, regardl ess of
Qualified Group, except as provided in paragraph (2) of this
section.

(2) Performance fees. A Rl C whose advisory contract

contai ns performance fee provisions described in section 3.03(2)
of this revenue procedure shall conply with the requirenent in
this section 4.03(2) instead of that contained in section 4.03(1)
of this revenue procedure. |f, under these performance fee
provisions, a Qualified Goup is allocated an advisory fee that
exceeds the advisory fee that woul d have been allocated to that
Qualified Goup if its performance were equivalent to that of the
I ndex or other neasure of performance under these performance fee

provisions, then the benefit of a waiver or reinbursenent of al
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or part of the excess shall be allocated to the Qualified G oup
to which the excess is allocated. The benefit of any waiver or
rei mbursenent of any other portion of the advisory fee shal
conply with section 4.03(1) of this revenue procedure.
SECTI ON 5. PROCEDURE

If variations in distributions to sharehol ders of different
Qualified Goups exist solely as a result of the allocation and
paynment of fees and expenses and the allocation of the benefit of
wai vers and rei nbursenents of fees and expenses in accordance
wi th the applicable provisions of section 3 and 4 of this revenue
procedure, these variations do not prevent the distributions from
bei ng di vi dends under § 562.
SECTI ON 6. EFFECT ON OTHER REVENUE PROCEDURES

Rev. Proc. 96-47, 1996-2 C.B. 338, is anplified and
super seded.
SECTI ON 7. EFFECTI VE DATE

This revenue procedure is effective Cctober 28, 1999.

DRAFTI NG | NFORNMATI ON

The principal author of this revenue procedure is Susan
Thonpson Baker of the Ofice of Assistant Chief Counsel
(Financial Institutions and Products). For further information
regarding this revenue procedure, contact Susan Baker at (202)

622-3940 (not a toll-free call).



