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26 CFR 601.201: Rulings and determ nation letters.

Rev. Proc. 98-21
SECTION 1. PURPGOSE

This revenue procedure sets forth the procedures concerning
requests to the U S. conpetent authority for assistance in
resol ving cases under Article XI11(8) of the Convention Between
the United States of Anerica and Canada with respect to Taxes on
I ncone and Capital, dated Septenber 26, 1980, as anended by the
Protocol s dated June 14, 1983, March 28, 1984, March 17, 1995,
and July 29, 1997 ("the Treaty"), 1986-2 C. B. 258. Article
XI11(8) of the Treaty permts taxpayers to request the conpetent
authority to defer the recognition of profit, gain, or incone
With respect to property alienated in the course of a corporate
or other organization, reorgani zation, or simlar transaction.
See also Rev. Proc. 96-13, 1996-1 C. B. 616, for an updated
di scussi on of the general procedures concerning requests by
t axpayers for assistance of the U S. conpetent authority under
the provisions of an inconme, estate, or gift tax treaty to which

the United States is a party.

SEC. 2. SCOPE

.01 Ceneral. The U S. conpetent authority assists
t axpayers concerning nmatters covered in the nutual agreenent
provisions of tax treaties in the manner specified in those

provisions. A tax treaty generally permts taxpayers to request



conpetent authority assistance when they consider that the
actions of the United States, a treaty partner, or both, result,
or will result, in taxation that is contrary to the provisions of
the treaty. Conpetent authority matters are a governnent-to-
governnent activity that does not include the taxpayer’s

partici pation.

.02 Requests for Assistance. 1In general, all requests for
conpetent authority assistance nmust be in accordance with Rev.
Proc. 96-13. However, to the extent that this revenue procedure
provi des additional or inconsistent procedures fromthose set
forth in Rev. Proc. 96-13, the procedures set forth in this
revenue procedure nust be foll owed when requesting conpetent
authority assistance under Article XI11(8) of the Treaty.

.03 U.S. Conpetent Authority. The Assistant Conm ssioner

(International) acts as the U S. conpetent authority in
adm ni stering the operative provisions of tax treaties (including
Article XI11(8) of the Treaty) and in interpreting and applying
these treaties. |In interpreting or applying these tax treaties,
t he Assistant Comm ssioner (International) acts only with the
concurrence of the Associate Chief Counsel (International). See
Del egati on Order No. 114 (Rev. 10), Effective date: June 2, 1994.
SEC. 3. BACKGROUND

.01 Ceneral. Article XI11(8) of the Treaty, as revised by
the Protocol of March 17, 1995, provides that:

"Where a resident of a Contracting State alienates property
in the course of a corporate or other organization,

reorgani zati on, amal gamation, division or simlar transaction and



profit, gain, or incone with respect to such alienation is not
recogni zed for the purpose of taxation in that State, if
requested to do so by the person who acquires the property, the
conmpetent authority of the other Contracting State may agree, in
order to avoid double taxation and subject to terns and
conditions satisfactory to such conpetent authority, to defer the
recognition of the profit, gain, or incone with respect to such
property for the purpose of taxation in that other State until
such time and in such manner as nmay be stipulated in the
agreenent . "

.02 Purpose of this Provision. The purpose of Article

XI11(8) of the Treaty is to coordinate the U S. and Canadi an

nonrecogni tion rul es concerning corporate and ot her

organi zati ons, reorgani zati ons, anal gamations, divisions, and

simlar transactions in order to avoid double taxation of gain

fromthe alienation of property in the United States and Canada.

SEC. 4. GENERAL CONDI TI ONS UNDER VWHI CH THI S PROCEDURE APPLI ES
.01 Ceneral. The assistance of the conpetent authority is

entirely discretionary.

.02 Types of Assistance. |In connection with Article
XI11(8) of the Treaty, the U S. conpetent authority handl es two
types of requests for relief:

(a) requests by Canadi an transferees of property for relief
fromU. S. taxation, and

(b) requests by Revenue Canada for verification of the U S.
tax treatnment of transactions of U S. transferees of property.

.03 Transactions Subject to U S. Taxation but not Subject




to Canadi an Taxation. Were a transaction is subject to taxation

wWithin the United States but qualifies for nonrecognition
treatnment in Canada, the transferee may request that the U S
conpetent authority defer taxation until the tine that Canada
woul d i npose taxation. In these cases, the U S. conpetent
authority will contact the Canadi an conpetent authority for
verification of the nonrecognition treatnent under Canadi an | aw.
I f nonrecognition treatnent in Canada is verified, the U S
conpetent authority wll consider the facts and circunstances
supporting the request in deciding whether to defer the

recogni tion of profit, gain, or inconme under Article X I11(8) of
the Treaty. The taxpayer(s) may be required to enter into a
closing agreenent in order to obtain the relief. See section 5
of this revenue procedure for guidance in requesting relief from
U. S. taxation.

.04 Transaction Subject to Canadian Taxati on but not

Subject to U S. Taxation. Where Canada woul d i npose tax on a

transaction receiving nonrecognition treatnent in the United
States, the U S. conpetent authority will provide verification of
nonrecognition treatnent by the United States when requested to
do so by the Canadi an conpetent authority. To facilitate this
process, the taxpayer may wi sh to request a private letter ruling
fromthe Ofice of Chief Counsel to substantiate the claim of
nonrecognition treatnent. Even if the taxpayer does not do so,
the U S. conpetent authority may require that the taxpayer obtain
such a private letter ruling. See section 7 of this revenue

procedure for guidance in requesting assistance fromthe Canadi an



conpetent authority under Article Xl I11(8) of the Treaty.
SEC. 5. PROCEDURES TO BE FOLLOWNED FOR RELI EF REQUESTS TO THE
UNI TED STATES COVPETENT AUTHORI TY

.01 Ceneral. A transferee requesting U S. conpetent
authority assistance under Article XI11(8) of the Treaty should
follow the procedures in Rev. Proc. 96-13.

.02 Information Required. The request for assistance nust

contain a statenent that U S. conpetent authority assistance is
bei ng requested. In addition, it nust provide the follow ng
I nformati on:

a) a statenent that the request is nmade pursuant to Article
XI11(8) of the Treaty and a denonstration that relief is
necessary to avoi d doubl e taxation;

(b) a statenment that the taxpayer seeking benefits fromthe
United States under the Treaty is a "qualified person” within the
meani ng of Article XXIX A of the Treaty;

(c) the nanes, addresses, U. S. taxpayer identification
nunber and foreign taxpayer identification nunber, if any, of the
taxpayer and, if applicable, all related persons involved in the
matter;

(d) the taxable year(s) at issue;

(e) the Internal Revenue Service Center where the taxpayer
(and, if applicable, the related person or persons) filed federal
i ncome tax returns (including anended returns) for the taxable
years in issue, or if no return was filed, a statenent to that
effect;

(f) a statenent whether the federal income tax returns of



the taxpayer (and, if applicable, of any related person or

persons) for the taxable years in issue were exam ned or are
under exam nati on;

(g) a full description of the type and anmount of incone (in
both U S. and Canadi an dollars) or property involved; a full
description of the relevant transaction and any rel ated
transactions, whether the transactions have al ready been
consummated or, if proposed, when they are likely to be effected,
a full description of the respective positions taken or proposed
by Canada, the taxpayers, and any rel evant rel ated person on the
I ssues raised; and, if applicable, a description of the control
and busi ness rel ati onshi ps between the taxpayer and any rel evant
rel ated person for the years in issue, including any changes in
such relationship to the date of the request or any changes
t hereafter;

(h) an explanation of the treatnment for U S. tax purposes
in the absence of relief under the Treaty together with a
statenment of |egal authorities;

(i) an explanation of the treatnent of the transaction for
Canadi an tax purposes. |If the taxpayer is relying on a prior
ruling given by the Canadi an taxing authorities, the taxpayer
shoul d attach a copy of that ruling and either provide a
statenent to the effect that the facts upon which the ruling was
based have not changed, or explain exactly how the facts
underlying the ruling have changed. The taxpayer should al so

I dentify any subsequent change in the |aw, statute, or



regul ati ons upon which the ruling is based;

(j) a statenent whether there has been a prior request nade
to the U S. conpetent authority by the taxpayer or a predecessor
in interest on the sanme or related issue, including copies of
pertinent correspondence, and a statenment of actions requested
of , proposed by, or taken by the Assistant Comm ssioner
(I'nternational); and

(k) U S powers of attorney with respect to the taxpayers.

.03 Penalties of Perjury Statenent. In addition, the

t axpayer nust provide a penalties of perjury statenent in the
followng form "Under penalties of perjury, | declare that I
have exam ned this request, including acconpanyi ng docunents,

and, to the best of nmy know edge and belief, the facts presented
I n support of the request for conpetent authority assistance are
true, correct, and conplete.” This declaration nust be signed by
the person or persons nmaking the request and not by such person’s
or persons’ representative. The person signing for a corporate

t axpayer nust be an authorized officer of the taxpayer who has
personal know edge of the facts. The person signing for a trust,
an estate, or a partnership nust be, respectively, a trustee, an
executor, or a partner who has personal know edge of the facts.

.04 No deletion statenent required. No deletions statenent

under section 6110 of the Code is necessary.

.05 Updates. It shall be the responsibility of the
t axpayer to keep the U S. conpetent authority informed of al
material changes in the information or docunentation previously

submtted as part of, or in connection with, the request for



conpetent authority assistance, as well as any new i nformation

(i ncluding English translations where necessary) or docunentation
rel evant to the resolution of the issues under consideration as
It becones known or avail abl e.

SEC. 6. ACTION BY THE U. S. COMPETENT AUTHORI TY

.01 Notification of Taxpayer. Upon receiving a request for

relief pursuant to this revenue procedure, the U S. conpetent
authority will consider whether the facts provide a basis for
assi st ance.

.02 Extending Period of Limtations for Assessnent. If the

U. S. conpetent authority accepts a request for assistance, the

t axpayer may be requested to execute a consent extending the
period of limtations for assessnent of tax for the taxable
periods in issue. Failure to conply with the provisions of this
subsection can result in denial of assistance by the U S

conpetent authority with respect to the request.

.03 Determination regarding relief. The decision whether

to grant relief will be made based upon all of the facts and
ci rcunst ances.

.04 No Review of Denial of Request for Assistance. The

U S. conpetent authority’s denial of a taxpayer’'s request for

assi stance or dismssal of a matter previously accepted for
consideration pursuant to this revenue procedure is final and not
subject to adm nistrative review.

SEC. 7. PROCEDURES TO BE FOLLONED FOR REQUESTS FOR RELI EF TO THE
CANADI AN COVPETENT AUTHORI TY



This revenue procedure is intended to coordinate requests
for conpetent authority assistance made to the United States and
Canada under Article XI11(8) of the Treaty. Taxpayers who w sh
to request relief under Article XI11(8) of the Treaty fromthe
Canadi an conpetent authority should follow the procedures
outlined in Revenue Canada Information Circular 71-17R4.

I nformation regardi ng such requests may be obtained from
Revenue Canada, Director Ceneral, International Tax Prograns
Directorate, Otawa ON KLA OLS.

SEC. 8. FEES

No user fees are required for a request for conpetent
authority assistance pursuant to this revenue procedure. Section
15 of Rev. Proc. 97-1, 1997-1 |I.R B. 11, at page 46, requires the
paynment of user fees for requests to the Service for rulings,
opinion letters, determnation letters, and sim|lar requests.

SEC. 9. EFFECT ON OTHER DOCUMENTS

Rev. Proc. 96-13 is anplified.
SEC. 10. EFFECTI VE DATE

This revenue procedure is effective for requests for U S
conpetent authority assistance pursuant to Article XI11(8) of the
Treaty that are filed after [the date of publication of this
revenue procedure in the Internal Revenue Bulletin]*.

DRAFTI NG | NFORMATI ON

The principal author of this revenue procedure is David
Ber gkui st of the Ofice of Associate Chief Counsel
(I'nternational). For further information regarding this revenue

procedure, contact the Ofice of the Assistant Comm ssioner



(International), Tax Treaty Division, on (202) 874-1550 (not a

toll-free call).

* add the date of publication of this revenue procedure in

the I nternal Revenue Bulletin.



