Part 111
Adm nistrative, Procedural, and M scell aneous

26 CFR 601.201: Rulings and determ nation letters.
(Also Part I, 88 162, 165, 198, 263)

Rev. Proc. 98-17

SECTION 1. PURPOSE
This revenue procedure provides special procedures for

requesting written guidance from the Internal Revenue Service on
the tax treatment under 88 162, 165, 198, and 263 of the Internal
Revenue Code of environmental cleanup costs incurred in projects
that span several years, including future years and prior years
(whether or not under examination). These special procedures are
available for letter ruling requests submitted during the two-
year period beginning on February 2, 1998. The purpose of this
revenue procedure is to facilitate the resolution of issues
involving the capitalization or deduction of environmental
cleanup costs for both prior and future years of an environmental
cleanup project.
SECTION 2. BACKGROUND

.01 Section 162(a) allows a deduction for all the ordinary and
necessary expenses paid or incurred during the taxable year in

carrying on any trade or business.
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.02 Section 165(a) allows a deduction for any |oss sustai ned
during the taxable year and not conpensated by insurance or
ot herw se.

.03 Section 198 permts a taxpayer to elect to treat any
qualified environnmental renediation expenditure that is paid or
i ncurred by the taxpayer as an expense that is not chargeable to
capital account. Section 198(b) provides that the term
"qualified environnental renediation expenditure" neans any
expenditure that is otherw se chargeable to capital account and
that is paid or incurred in connection with the abatenent or
control of hazardous substances at a qualified contam nated site.

.04 Section 263 generally prohibits deductions for capital
expenditures. Section 263(a)(1l) provides that no deduction is
generally allowed for any anopunt paid out for pernmanent
| mprovenents or betternments nade to increase the value of any
property or estate. Under 8 263(a)(2), no deduction is allowed
for any amount expended in restoring property or in making good
the exhaustion thereof for which an allowance is or has been
made.

.05 Rev. Proc. 98-1, 1998-1 I.R.B. 7 (Jan. 5, 1998), provides
procedures under which the Service issues letter rulings,
determination letters, and information letters on specific
issues. Section 2.01 of Rev. Proc. 98-1 defines a "letter
ruling" as a written statement issued to a taxpayer by the
national office that interprets and applies the tax laws to the

taxpayer's specific set of facts. Ordinarily, the national
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office issues letter rulings on incone tax issues only on
prospective transactions or conpleted transactions if the letter
ruling request is submtted before the returnis filed for the
year in which the transaction was conpleted. Al references to
Rev. Proc. 98-1 in this revenue procedure shall include Rev.
Proc. 98-1's successors.

.06 Rev. Proc. 98-2, 1998-1 I.R B. 74 (Jan. 5, 1998), provides
procedures under which the national office issues technical
advice to a district director or a chief, appeals office.
Section 2 of Rev. Proc. 98-2 defines "technical advice" as advice
or guidance in the formof a nmenorandum furni shed by the nationa
of fice upon the request of a district director or a chief,
appeals office, submtted in accordance with Rev. Proc. 98-2 in
response to any technical or procedural question that devel ops
during any proceeding on the interpretation and proper
application of tax law, tax treaties, regulations, revenue
rulings, notices, or other precedents published by the national
office to a specific set of facts. Al references to Rev. Proc.
98-2 in this revenue procedure shall include Rev. Proc. 98-2's
successors.

SECTI ON 3. SCOPE

.01 In general. Except as provided in section 3.06 bel ow,
this revenue procedure applies to a request for guidance on the
deductibility (under 88 162, 165, or 198) or capitalization
(under 8§ 263) of environmental cleanup costs incurred in a

continuing project (e.g. , one that occurs over prior and future
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taxabl e years). Generally, a taxpayer may request a letter
ruling under this revenue procedure that wll cover all tax years
in which the costs of the environnental cleanup project that are
the subject of the request are taken into account for federal

I ncome tax purposes ("project years"). Thus, the letter ruling
may cover project years for which a return has been filed, even

I f such return is under exam nation or before an appeals office.

.02 Environnental cleanup costs. For purposes of this revenue

procedure, environnental cleanup costs include, in general, any
costs associated with the assessnent, mtigation, renoval or
renedi ati on of environmental hazards, whether |atent or inm nent,
on the taxpayer’s property or on the property of another.

.03 Environnental cleanup project. An environnental cleanup

project may consi st of one or nore related environnental cleanup
activities. For exanple, a taxpayer may request a letter ruling
under this procedure on the tax treatnent of costs paid or
i ncurred over several years:

(1) to study, renediate, and nonitor soil and groundwater
at a fornmer manufacturing site;

(2) to renpve and repl ace asbestos in manufacturing
equi pment | ocated at several of the taxpayer’s operating plants;
or

(3) to renpve underground storage tanks, treat contam nated
soil and groundwater, and renove asbestos froma retail facility

where the taxpayer intends to begin operations.
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A letter ruling issued under this revenue procedure wl|
cover only the costs of activities described in the taxpayer’s
request .

.04 Factual nature of question. Section 7.01 of Rev. Proc.

98-1 provides that the national office ordinarily wll not issue
letter rulings in certain areas because of the factual nature of
the problem Al though the question of whether anounts are
deducti bl e or nust be capitalized is generally dependent upon the
taxpayer’'s specific facts, only in rare or unusual circunstances
will the national office decline to issue a letter ruling under
this revenue procedure solely because of the factual nature of

t he question.

.05 Alternative plans and hypothetical situations. Section

7.02 of Rev. Proc. 98-1 provides that the national office
ordinarily wll not issue a letter ruling on alternative plans of
proposed transactions or on hypothetical situations. Thus, the

t axpayer nust have a proposed environnental cleanup plan on which
to base the ruling request. However, the Service recognizes that
all aspects of any environnental cleanup project nmay not be
definite at the tine of the request, particularly if the
assessnent of the contam nation is not yet conplete. Odinarily,
this will not preclude issuance of a letter ruling, provided that
the Service is given sufficient facts to reach a determ nation

If the taxpayer’s environnental cleanup project changes after the
letter ruling is issued, the taxpayer may request that the

national office nodify or supplenent its letter ruling to address
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the changes to the project. See section 8 of this revenue
procedure.

.06 Ildentical issue in litigation. Taxpayers may not request

gui dance under this revenue procedure if the identical
environnmental cleanup issue is in the taxpayer’'s return for an
earlier period and that issue is pending in litigation in a case
i nvol ving the taxpayer (or a related taxpayer within the neaning
of § 267, or a member of an affiliated group of which the

taxpayer is also a member within the meaning of § 1504).

.07 Requests more appropriately made under Rev. Proc. 98-1 or

98-2 . The national office may determine that a request for
written guidance under this revenue procedure would be more
appropriately made under Rev. Proc. 98-1 or 98-2. In such a
case, the taxpayer will be notified and given an opportunity to
explain why the request is more appropriately made under this
revenue procedure.

SECTION 4. REQUESTING A LETTER RULING

.01 Taxpayers not under examination or before appeals office

A taxpayer requesting a letter ruling on the tax treatment of
environmental cleanup costs may do so under this section 4.01 if
no return for any project year is under examination or before an
appeals office. Except as provided by this revenue procedure, a
request under this section 4.01 must meet the requirements of
Rev. Proc. 98-1 for a letter ruling request. In addition, if a
taxpayer submits a letter ruling request under this section 4.01

covering a project year for which a return has already been
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filed, a copy of the letter ruling request nust also be submtted
to the district office having jurisdiction over the taxpayer’s
return.

.02 Taxpayers under exam nation or before appeals office.

A taxpayer requesting a letter ruling on the tax treatnent of
envi ronnmental cl eanup costs incurred under a continuing project
must do so under this section 4.02 if any project year is under
exam nation or before an appeals office. Except as provided in
this revenue procedure, a letter ruling request nade under this
subsection nust neet the general requirenments of Rev. Proc. 98-2
for a taxpayer-initiated request for technical advice. Once an
environnmental cleanup issue is identified, all requests for
letter rulings should be made at the earliest possible stage in
any proceeding. The taxpayer nust submt its request (and the
applicable user fee) for each letter ruling under this section
4.02 to the district or appeals office having jurisdiction over
its return. The district or appeals office will, in all cases,
forward the original request, and any additional statenents of
the taxpayer and the district or appeals office, to the national
of fice using Form 4463 (Request for Technical Advice), with the
foll ow ng statenent typed or printed at the top of the form
"REQUESTED UNDER REV. PROC. 98-17."

SECTI ON 5. PROCESSI NG THE RULI NG REQUEST

.01 Taxpayers not under exam nation or before appeals office.

A letter ruling request submtted under section 4.01 of this

revenue procedure generally will be processed under the
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procedures set forth in Rev. Proc. 98-1. Thus, the procedures
for requesting additional information, conferences, wthdrawal of
requests, etc. are the sane as those provided in Rev. Proc. 98-1.
The original letter ruling will be issued to the taxpayer that
requested it, and a copy of the letter ruling, whether favorable
or adverse, wll be sent to the district director that has
jurisdiction over the taxpayer’s return.

.02 Taxpayers under exam nation or before appeals office. A

letter ruling request submtted under section 4.02 of this
revenue procedure generally will be processed under the
procedures set forth in Rev. Proc. 98-2 for a taxpayer-initiated
request for technical advice, except as provided in this section.

(1) Contacting the taxpayer. Usually, within 21 cal endar

days after the national office receives a taxpayer’s letter
ruling request, a Service representative wll contact both the

t axpayer (or the taxpayer’s authorized representative) and the
exam ning or appeals officer to discuss the substantive or
procedural issues in the letter ruling request and to ask for any
addi tional information necessary in order to process the request.

(2) Coordination with district and appeals office. During

the processing of a taxpayer’s letter ruling request, the
national office will continuously coordinate the eval uation of
the request with the district or appeals office having
jurisdiction over the case. |If the district or appeals office
either determnes that the national office should not consider

the taxpayer’s request or disagrees with the taxpayer’s statenent
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of facts and issues, then the district or appeals office wll
notify the taxpayer in witing. For these purposes, the Service
will follow the procedures set forth in section 10.04 of Rev.
Proc. 98-2, except that the district or appeals office will, in
all cases, forward the taxpayer’s request, with any additional
statenents, to the national office as provided in section 4.02 of
this revenue procedure.

(3) Wthdrawing the ruling request. The district director

or chief, appeals office, may not withdraw a request for a letter
ruling submtted under section 4.02 of this revenue procedure.
However, a taxpayer may w thdraw such a request at any tine
before the letter ruling is signed by the national office,

provi ded that the district director or the chief, appeals office,
consents to the withdrawal. |[If the district director or the
chief, appeals office, consents to this withdrawal, the national
office wll send its views to the district director or the chief,
appeals office. |If the district director or the chief, appeals
of fice, does not consent to the withdrawal, then the letter
ruling request wll be processed as a request for technical

advi ce under Rev. Proc. 98-2 and the scope of the technical
advice menorandumwi || be limted to years under exam nation.
Pursuant to the principles of Rev. Proc. 98-1, including but not
limted to section 15.10 thereof, the user fee generally wll not
be refunded if the taxpayer withdraws its request for a letter

ruling under this section.
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(4) Reply by national office. Replies to letter ruling

requests issued under section 4.02 are made in two parts. Each
part identifies the taxpayer by nane, address, taxpayer

I dentification nunber, and the years under exam nation by the
district director or under consideration by an appeals office.
The first part is a transmttal nmenorandum addressed to the
district or appeals office. The second part is a letter ruling
as defined in section 2.01 of Rev. Proc. 98-1 that covers the
project years addressed in the taxpayer’s request. The nati onal
office will forward the transmttal nenorandum and a copy of the
letter ruling to the district director or the chief, appeals

of fice, having jurisdiction over the taxpayer’s return. At the
same tinme, the national office will issue the original letter
ruling to the taxpayer that requested it.

.03 Coordination with industry specialization program Prior

to issuance of a letter ruling to a taxpayer under this revenue
procedure, the national office will coordinate review of the
proposed letter ruling with a representative of the environnental
cl eanup costs issue specialization team

.04 Disclosure. The text of a letter ruling issued under this
revenue procedure is open to public inspection under § 6110. The
Service will make appropriate deletions from the text before it
Is made available for inspection. To help the Service make the
deletions required by 8 6110, a request made under this revenue
procedure must be accompanied by the statement described in

section 8.01(9) of Rev. Proc. 98-1.
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SECTI ON 6. EFFECT OF THE LETTER RULI NG

.01 General rule. A taxpayer ordinarily may rely on a letter

ruling issued by the Service pursuant to this revenue procedure
subject to the conditions and limtations described in section 12
of Rev. Proc. 98-1. A letter ruling issued on a specific

envi ronnmental cl eanup project represents a holding by the Service
on that project only. It will not apply to any project not
specifically addressed in the letter ruling.

.02 Return previously filed. The conclusion in the letter

ruling, whether adverse or favorable to the taxpayer, wll
generally be applied prospectively to all future project years.
In addition, if a letter ruling involves tax years for which a
return has already been filed, it wll generally apply
retroactively to all open years unless the Service exercises
discretionary authority under § 7805(b) to limit the retroactive

effect of the conclusion.

.03 Use in examining the taxpayer's return . If a taxpayer is

under examination or is later selected for examination, the
letter ruling will be used by the district director in examining
the taxpayer's returns for prior and future project years in the
manner described in section 12.03 of Rev. Proc. 98-1.

.04 Prior settlement or closing agreement . A letter ruling

issued under this revenue procedure will not affect any taxable
year(s) that are the subject of a prior settlement or closing
agreement entered into with a district director or an appeals

office.
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SECTI ON 7. REVOCATI ON OR MODI FI CATI ON

Aletter ruling found to be in error or not in accord with
the current views of the Service may be revoked or nodified. |If
a letter ruling under this revenue procedure is revoked or
nodi fied, the revocation or nodification applies to all open
years under the statute of limtations unless the Service uses
its discretionary authority under 8 7805(b) to limit the
retroactive effect of the revocation or modification. The
criteria and procedures for revoking or modifying a letter ruling
issued under this revenue procedure are the same as those
provided in section 12 of Rev. Proc. 98-1. In addition, the
procedures for requesting 8 7805(b) relief, and the criteria for
granting it, are the same as those provided in section 12.11 of
Rev. Proc. 98-1.
SECTION 8. REQUESTING SUPPLEMENTAL LETTER RULINGS

If the material facts underlying a letter ruling issued
under this revenue procedure change after the letter ruling is
iIssued, the taxpayer may request that the Service modify or
supplement the letter ruling. The request must comply with the
requirements of sections 4.01 or 4.02 of this revenue procedure,
whichever applies.
SECTION 9. CHANGE IN ACCOUNTING METHOD

Under 8§ 446(e), a taxpayer receiving a letter ruling under
this revenue procedure may be required to seek the Commissioner's

consent to change its method of accounting, and § 481 may be
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applicable. 1In these cases, the national office will informthe
t axpayer of the procedures for obtaining this consent.
SECTI ON 10. USER FEE REQUI REMENTS

Except as provided in sections 15.03 and 15.04 of Rev. Proc.
98-1, all requests submtted under this revenue procedure
(i ncluding suppl enental letter ruling requests under section 8 of
this revenue procedure) nust be acconpanied by a user fee. The
appropriate user fee is determned fromthe fee schedul e provided
I n Appendi x A of Rev. Proc. 98-1.
SECTI ON 11. ADDRESS FOR SUBM SSI ON

.01 Taxpayers not under exam nation or before an appeals
office. Al requests for letter rulings submtted under section
4.01 of this revenue procedure (including the applicable user
fee) should be sent to the Associate Chief Counsel (Donestic) at
t he addresses provided in section 8.03(1) of Rev. Proc. 98-1.

.02 Taxpayers under exam nation or before appeals office. Al

requests for letter rulings submtted under section 4.02 of this
revenue procedure (including the applicable user fee) should be
sent to the exam ning or appeals officer, who nust forward the
request to the national office using the sane address provided in
section 9.03 of Rev. Proc. 98-2.
SECTION 12. EFFECT ON OTHER DOCUMENTS

Rev. Proc. 98-1 is anplified. Rev. Proc. 98-2 is anplified
and nodi fi ed.

SECTI ON 13. EFFECTI VE DATE
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This revenue procedure is effective for requests for letter
rulings submtted during the two-year period from February 2,
1998 to February 2, 2000.
DRAFTI NG | NFORNMATI ON

The principal author of this revenue procedure is Merrill D.
Fel dstein of the Ofice of Assistant Chief Counsel (lncone Tax &
Accounting). For further information regarding this revenue
procedure, contact Ms. Feldstein on (202) 622-4950 (not a toll-

free call).



