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| . | NTRODUCTI ON

The val ue of a neal provided in kind by an enployer to its
enpl oyee on its business prem ses and for the enployer’s
conveni ence i s excludable fromthe enpl oyee’s incone under
section 119.' In addition, the value of the neal is excludable
from wages for purposes of the Federal Insurance Contributions
Act (FICA) tax, Federal Unenpl oynent Tax Act (FUTA) tax, and
I ncome tax wi thhol di ng under sections 3121(a), 3306(b), and
3401(a), respectively.

Any enpl oyer providing a neal to an enpl oyee nust conply
with the | egal standards under section 119 in order to exclude
the value of the neal fromthe enpl oyee’s incone and wages under
section 119. These training materials specifically apply the
| egal standards of section 119 to facts typically present in the
hospitality industry (e.g., casinos, hotels, resorts, etc.).

These training materials first provide an overview of the
statutory and regul atory framework applicable to enpl oyee neal s,
i ncludi ng the change nmade by recently enacted | egislation. They
then di scuss the specific requirenents under section 119. In
particular, the training materials anal yze the four business

! Al references are to the Internal Revenue Code of 1986,
as anended (" Code").
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reasons provided as exanples in the regulations for satisfying
t he conveni ence of the enployer requirenent of section 119.
Finally, the training materials discuss a recent Tax Court case
applying section 119 to the hospitality industry.

1. OVERVI EW OF EMPLOYEE MEALS
A | NCOVE TAX CONSEQUENCES TO THE EMPLOYEE

° Enpl oyee neals are includible in the enployee’s incone
unl ess an excl usi on appli es.

Section 61(a) of the Code provides that, unless otherw se
provi ded, gross incone includes conpensation for services,
I ncluding fringe benefits. See also section 1.61-21(a)(1) of the
I ncome Tax Regul ations. Taxable fringe benefits include free or
di scounted neal s provided to enpl oyees, unless an excl usion
applies. See section 1.61-2(d)(3).

° Enpl oyee neal s provided on the enployer’s business prem ses
for the conveni ence of the enployer are excludable fromthe
enpl oyee’ s i ncone.

Section 119(a) provides that the gross incone of an enpl oyee
does not include the value of any neal furnished in kind to him
by or on behalf of his enployer for the convenience of the
enpl oyer, but only if the neal is furnished on the enployer’s
busi ness premi ses. See also section 1.119-1(a)(1) of the
regul ati ons.

Thus, in order for the value of a neal to be excluded from
I ncome under section 119, three requirenents nust be net. The
meal nmust be furnished:

(1) in kind,
(2) on the enpl oyer’s business prem ses, and
(3) for the enpl oyer’s conveni ence.

The application of section 119(a) is on a neal -by-neal and
enpl oyee- by- enpl oyee basis.?

1. I n kind requirenent
The section 119 exclusion only applies to a neal furnished

in kind by or on behalf of an enployer to the enployee. |If the
enpl oyee has an option to receive additional conpensation in |lieu

2 Accordingly, the enployer nust be able to denonstrate the

time and nunber of neals an enpl oyee receives. See section 6001
of the Code.
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of a neal in kind, the value of the neal is not excludable from
gross incone under section 119. However, the nere fact that an
enpl oyee, at his option, may decline to accept a neal tendered in
kind will not of itself require inclusion of the value thereof in
gross incone. Section 1.119-1(e).

2. Busi ness prem ses requirenent

The term "busi ness prem ses of the enployer" generally neans
the place of enpl oynent of the enployee. Section 1.119-1(c)(1).

3. Enpl oyer’ s conveni ence requirenent?

In Kowal ski v. Conm ssioner, 434 U S. 77, 93 (1977), the
Suprenme Court concluded that the "conveni ence of the enpl oyer”
standard in section 119 requires that the "enpl oyee nust accept
. . [the] meals . . . in order properly to performhis duties"
(quoting S.Rep. No. 1622, 83rd Cong., 2d Sess. 190 (1954)).

The question of whether a neal is furnished for the
conveni ence of the enployer is one of fact to be determ ned by
anal ysis of all the facts and circunstances in each case.
Section 1.119-1(a)(1).

A neal furnished by an enployer to an enployee is furnished
for the convenience of the enployer if the neal is furnished for
a substantial nonconpensatory business reason of the enployer.

If the enployer furnishes a neal to an enployee for a substanti al
nonconpensat ory busi ness reason, the neal is furnished for the
conveni ence of the enployer, even though the neal is also
furnished for a conpensatory reason. Section 1.119-1(a)(2)(i).

° The regul ati ons provide four exanples of providing neals for
t he conveni ence of the enpl oyer.

The regul ations specifically provide exanples of four
frequently occurring substantial nonconpensatory busi ness reasons
in which a neal is considered furnished for the conveni ence of
the enployer. Section 1.119-1(a)(2)(i). The reasons are the
fol | ow ng:

(1) restaurant and food service enpl oyees;

(2) inability to obtain a neal within a reasonabl e
period (such as insufficient eating facilities);

(3) restricted neal period; and

* \Wether the neal is provided in-kind and on the

enpl oyer’ s busi ness prem ses are not usually contested issues in
applying section 119 to the hospitality industry; consequently,
these training materials focus on the third requirenent: whether
the neal is provide for the enployer’s conveni ence.
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See Part 111, "Section 119," for a further discussion of each of
t hese exanpl es of a substantial nonconpensatory busi ness reason.

° The statute and regul ations discuss factors that, standing
al one, do not indicate whether the nmeal is provided for the
conveni ence of the enpl oyer.

In determ ning whether a neal is furnished for the
conveni ence of the enployer, the provisions of an enpl oynent
contract or of a State statute fixing terns of enploynent are not
determ native of whether the neal is intended as conpensati on.
Section 119(b)(1). The fact that a charge is nmade for the neal,
and the fact that the enployee nmay accept or decline the neal,
are not taken into account in determ ning whether the neal is
furni shed for the conveni ence of the enployer. Section
119(b) (2).*

In determ ning an enployer’s reason for furnishing a neal,
the nmere declaration that the nmeal is furnished for a
nonconpensat ory busi ness reason is not sufficient to prove that
the neal is furnished for the conveni ence of the enployer. The
determ nation will be based upon an exam nation of all the
surroundi ng facts and circunstances. Section 1.119-1(a)(2)(i).

I f an enployer furnishes a nmeal as a nmeans of providing
addi ti onal conpensation to an enpl oyee (and not for a substanti al
nonconpensat ory busi ness reason of the enployer), the neal wll
not be furnished for the convenience of the enployer. Section
1.119-1(a)(2)(i). A neal is furnished for a conpensatory
busi ness reason of the enployer when the neal is furnished to an
enpl oyee to pronote the norale or goodw || of the enployee, or to
attract prospective enployees. Section 1.119-1(a)(2)(iii).

Generally, a neal furnished before or after the working
hours of the enployee is not furnished for the conveni ence of the
enpl oyer. (But see the exceptions provided in section 1.119-

* If (i) an enployee is required to pay on a periodic basis

a fixed charge for his neals, and (ii) such neals are furnished
by the enpl oyer for the conveni ence of the enployer, the

enpl oyee’ s gross incone does not include an anobunt equal to such
fixed neal charge. This rule applies (i) whether the enpl oyee
pays the fixed charge out of his stated conpensati on or out of
his own funds, and (ii) only if the enployee is required to nmake
t he paynent whether he accepts or declines the neals. Section
119(b) (3).
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1(a)(2)(ii)(d)® and (f)°) Simlarly, a neal furnished on a
nonwor ki ng day does not qualify for the exclusion under section
119. Section 1.119-1(a)(2)(i).

4. Special Statutory Rule When a Majority of Enpl oyees are
Covered by Section 119

Al'l neals furnished on the business prem ses of an enpl oyer
to the enployer’s enployees shall be treated as furnished for the
conveni ence of the enployer if, without regard to this paragraph,
nore than half of the enployees to whom such neals are furnished
on such prem ses are furnished such neals for the conveni ence of
the enployer. Section 119(b)(4).’

I n applying the section 119(b)(4) rule, the determ nation of
whet her the majority of the enployees are furnished neals for the
conveni ence of the enployer nust be nade on an enpl oyee- by-
enpl oyee basis and based on an anal ysis of each neal provided to
each enpl oyee.® Furthernore, the determnation nust be made
separately for each of the enployer’s "business prenises."?

> A nmeal furnished to a restaurant enployee or other food

service enpl oyee for each neal period in which the enpl oyee works
wi |l be regarded as furnished for a substantial nonconpensatory
busi ness reason of the enployer, irrespective of whether the neal
I's furnished during, inmmediately before, or imediately after the
wor ki ng hours of the enployee. Section 1.119-1(a)(2)(ii)(d).

See discussion infra under Restaurant or Food Service Enployee.

® If an enployer woul d have furnished a neal to an enpl oyee

during his working hours for a substantial nonconpensatory
busi ness reason, a neal furnished to the enployee i nmedi ately
after his working hours because his duties prevented himfrom
obtaining a neal during his working hours will be regarded as
furni shed for a substantial nonconpensatory busi ness reason.
Section 1.119-1(a)(2)(ii)(f).

" Section 119(b)(4) was added by section 5002 of the
I nternal Revenue Service Restructuring and Reform Act of 1998,
P.L. 105-206, and is effective for all taxable years begi nning
before, on, or after July 22, 1998 (the date of enactnent).

® For administrative purposes, in determning whether the
section 119(b)(4) rule applies to an enployer’s workforce, an
anal ysi s based on the positions and shifts the enpl oyees work may
be consi der ed.

® See section 1.119-1(c)(1) of the regulations. See also
H R Conf. Rep. No. 599, 105th Cong., 2d Sess. 333 (1998)
(referencing "all neals furnished to enpl oyees at a place of
busi ness") .
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The rule provided in section 119(b)(4) effectively replaces
the "substantially all"” rule provided in section 1.119-1(a)(2)(e)
of the regulations. Section 1.119-1(a)(2)(e) provides, if the
enpl oyer furnishes neals to enpl oyees at a place of business and
the reason for furnishing the neals to each of substantially al
of the enployees who are furnished the neals is a substanti al
nonconpensat ory busi ness reason of the enployer, the neals
furni shed each other enployee will also be regarded as furni shed
for a substantial nonconpensatory business reason of the
enpl oyer . *°

B. I NCOVE TAX CONSEQUENCES TO THE EMPLOYER

° The enpl oyer may only partially deduct enpl oyee neal
expenses (including nmeals provided for the conveni ence of
t he enpl oyer) unl ess an exception appli es.

Section 162(a) allows a deduction for all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year in carrying on any trade or business, including a reasonable
al  owance for salaries or other conpensation for personal
services actually rendered.

Section 274(n)(1) provides that the anmount allowable as a
deduction for any expense for food or beverages shall not exceed
50 percent of the anmount of the expense which woul d ot herw se be
al l owabl e as a deducti on.

° Two exceptions allow the enployer to fully deduct enployee
meal expenses:

(1) Meal expenses treated as conpensation to the enpl oyee

Section 274(n)(2) provides certain exceptions to the Section
274(n) (1) partial deduction disallowance. First, an expense for
meal s is not subject to the section 274(n)(1) limtation to the
extent that the expense is treated by the taxpayer, wth respect
to the recipient of the neals, (1) as conpensation to an enpl oyee
on the taxpayer’s return and (2) as wages to such enpl oyee for
pur poses of incone tax w thholding. Section 274(n)(2)(A) and
section 274(e)(2). To neet the first requirenent, the taxpayer
must treat the expense as conpensation paid to an enpl oyee on the

1 Exanple (9) of section 1.119-1(f) illustrates this rule.
In the exanple, an enployer provides neals for a substanti al
nonconpensat ory busi ness reason to 210 of 230 enpl oyees
(approximately 90 percent). Under the regulation, this
constitutes substantially all of the enployees.
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taxpayer’s incone tax return as or/g/nally f/led (emphasi s
added). Section 1.274-2(f)(2)(iii)(A(1).

(2) Meal expenses incurred in operating a de mnims fringe
eating facility

An expense for food or beverages that is excludable fromthe
gross incone of the recipient under section 132(e) (relating to
de mnims fringe benefits) is not subject to the limtation of
section 274(n)(1). Section 274(n)(2)(B). A de mnims fringe
benefit includes the operation by an enployer of any eating
facility for enployees if (1) the facility is |ocated on or near
t he busi ness prem ses of the enployer, and (2) revenue derived
fromsuch facility normally equals or exceeds the direct
operating costs of the facility. For purposes of the second
requi renent, an enpl oyee entitled under section 119 to exclude
the value of a neal provided at the facility is treated as having
paid an anount for the neal equal to the direct operating costs
of the facility attributable to the neal.' Section 132(e)(2).

Accordingly, if the majority of the enpl oyees who are
furni shed neals on the business prem ses are furnished the neals
for the conveni ence of the enployer, the facility is treated as
havi ng revenue that equals or exceeds its direct operating costs
and is a de mnims fringe eating facility under section
132(e)(2).

C EMPLOYMENT TAX CONSEQUENCES TO EMPLOYEES AND EMPLOYERS

° Enpl oyee neal s are wages and subject to the w thhol ding and
paynment of enploynment taxes unl ess an exception applies.

The term "wages" includes all renuneration for enploynent.
Sections 3121(a), 3306(b), and 3401(a).

When an enpl oyer pays wages, the enployer is liable for its
share of the FICA tax and for FUTA tax on the wages paid.
Sections 3111 and 3301. The enployer is also liable to deduct
t he enpl oyee’s share of the FICA tax and the enpl oyee's incone

" Thus, an anended return filed after the due date of the
return will not satisfy this requirenent. See J.E. Riley
| nvest nent Co. v. Comm ssioner, 311 U.S. 55 (1940), 1940-2 C B.
225; Pacific National Co. v. Welch, 304 U S 191 (1938), 1938-1
C.B. 274; Howe v. Conm ssioner, 44 B.T.A 894 (1941); Rev. Rul.
76-324, 1976-2 C.B. 77; Rev. Rul. 73-467, 1973-2 C. B. 66.

12

This sentence was added to section 132(e)(2) by section
970(a) of the Taxpayer Relief Act of 1997, P.L. 105-34, effective
for tax years begi nning after Decenber 31, 1997.
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tax fromthe enpl oyee’'s wages when paid. Sections 3101, 3102,
and 3402.

° Two provisions exclude the neal from wages:
(1) Meals excludable frominconme under section 119

For FICA and FUTA tax purposes, wages do not include the
val ue of any neal furnished by or on behalf of the enployer if at
the tine the neal is furnished it is reasonable to believe that
the enployee will be able to exclude the neal fromincone under
section 119. Sections 3121(a)(19) and 3306(b)(14). An
enpl oyer’s nere assertion that the exceptions apply does not nake
them applicable. Rather, the enployer nust have, at a m ni num
an understanding of the law and then apply the law to the
particular facts. In this way, the existence of a reasonable
belief for excluding the benefits is based on a reasoned
j udgnent .

The val ue of any neal furnished to an enpl oyee by his
enpl oyer is not subject to income tax withholding if the val ue of
the neal is excludable fromthe gross incone of the enployee
under section 119. Section 31.3401(a)-1(b)(9) of the Enpl oynent
Tax Regul ati ons.

Thus, if the neal does not neet the requirenents of section
119, but the enployer reasonably believed at the tine the neal
was provided that it was excludabl e under section 119, the neal
Is includible in the enployee’ s gross incone, but is excludable
fromwages for FICA tax and FUTA tax purposes. The neal is
excl udabl e from wages for income tax w thhol di ng purposes only if
the neal is excludable fromincone under section 119.

(2) Meals excludable frominconme under section 132(e)

For FICA tax, FUTA tax, and incone tax w thhol di ng purposes,
wages do not include the value of any neal furnished by or on
behal f of the enployer if at the tinme the neal is furnished it is
reasonabl e to believe that the enployee will be able to exclude
the neal frominconme under section 132. Sections 3121(a)(20),
3306(b)(16), and 3401(a)(19). Section 132(e)(2) excludes from
i ncome neals provided in a de mnims fringe eating facility.

I11. SECTION 119 CONVENI ENCE OF THE EMPLOYER TEST

As noted above, the section 119(a) exclusion from gross
I ncome applies on a neal -by-nmeal and an enpl oyee-by- enpl oyee
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basis.' Thus, to exclude a neal from an enpl oyee’ s incone, the
enpl oyer must provide that nmeal to that enployee for a
substanti al nonconpensatory busi ness reason (i.e., for the
conveni ence of the enployer).* As the Supreme Court concl uded
I n Kowal ski, 434 U S. at 93, the section 119 exclusion applies
only if "[the] enployee nust accept . . . neals . . . in order
properly to performhis duties.”

Accordi ngly, the enployer nust denonstrate which neals, if
any, provided to an enployee satisfy the requirenents of section
119(a) and thus are excludable fromthe enpl oyee’ s incone and
wages. ™ The enployer’s ability to monitor and/or control the
time and nunber of neals provided to its enployees is relevant to
the enployer’s ability to denonstrate which neals are excl udabl e
under section 119(a).

Whet her a neal is provided for the convenience of the
enpl oyer is a factual question to be determ ned by anal ysis of
all the facts and circunstances in each case. Section 1.119-

1(a)(1).

The regul ations establish four primary substanti al
nonconpensat ory busi ness reasons for providing neals to
enpl oyees:

(1) restaurant and food service enpl oyees;

(2) inability to obtain a neal within a reasonabl e
period (such as insufficient eating facilities);

(3) restricted neal period; and

(4) energency call

The follow ng subsections further discuss these substanti al
nonconpensat ory business reasons. You may find it helpful to
apply themin the order in which they are di scussed bel ow.

A RESTAURANT AND FOOD SERVI CE EMPLOYEES

The regul ati ons provide that a neal furnished to a
restaurant enployee or other food service enployee for each neal
period in which the enpl oyee works will be regarded as furnished

** However, the special rule of section 119(b)(4) applies

on an enpl oyee-by-enpl oyee basi s as descri bed above in section
A 4.

“ O course, to be excludable under section 119, the neal
nmust al so be provided on the enpl oyer’s busi ness prem ses.
Section 119(a)(1); section 1.119-1(c).

® See section 3121(a)(19), section 3306(b)(14), and
section 31.3401(a)-1(b)(9). See also section 6001.
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for a substantial nonconpensatory busi ness reason of the

enpl oyer, irrespective of whether the neal is furnished during,

I medi ately before, or immedi ately after the working hours of the
enpl oyee. *® Accordingly, to exclude a meal from an enpl oyee’s

I ncome on this basis, the enployer nust denonstrate both that--

(1) the particular enployee is a restaurant or food service
enpl oyee, and

(2) the particular neal is provided for a neal period
wor ked, and provided during, imediately before, or
I medi ately after the enployee’s working hours.

° Is the enpl oyee a restaurant or food service enpl oyee?

First, restaurant and food service enpl oyees include all
enpl oyees who performservices related to the provision of food
to custoners. Mere classification of an enpl oyee as a
"restaurant” or "food service" enployee is not sufficient. An
enpl oyee whose duties involve solely entertai nment or
adm ni strati on and paperwork that could be perfornmed in a
separate office is not a restaurant or food service enpl oyee.

° Is the neal provided for a neal period worked, and during or
I medi ately before or after the enpl oyee’s working hours?

Second, the neal nust be provided to an enpl oyee for a neal
period actually worked, and nust be provided during, imedi ately
before, or inmmedi ately after the enpl oyee’s working hours.
Accordingly, a neal provided on a day when the enpl oyee does not
work or for a neal period during which the enpl oyee does not work
i s not excludable fromincome.

B. I NABI LI TY TO OBTAIN A MEAL WTH N A REASONABLE MEAL PERI GD

The regul ations provide that a neal is furnished for a
substanti al nonconpensatory busi ness reason of the enployer when
the nmeal is furnished to an enpl oyee during his working hours
because the enpl oyee coul d not otherw se secure a proper neal
within a reasonable neal period. 1In general, the Service wll
interpret a "reasonable neal period" to be one hour.

Accordingly, to exclude a neal provided to an enpl oyee on this
basi s, the enployer nust denonstrate that--

- - t he enpl oyee could not otherw se obtain a proper neal
wi t hin one hour.

16 Section 1.119-1(a)(2)(ii)(d).
7 See section 1.119-1(a)(2) and (f) (Exanples 1 and 2).
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For exanple, a neal may qualify on this basis when there are
insufficient eating facilities in the vicinity of the enployer’s
premises.' Situations in which this substantial nonconpensatory
busi ness reason has been found to exist have involved renote or
i sol ated | ocales, such as an oil rig or a fishing schooner.™ A
| ocation as renote as these, however, is not necessary in order
to find that the enployee could not secure a proper neal within a
reasonabl e neal peri od.

° Coul d the enpl oyee obtain a neal w thin one hour?

In determ ni ng whet her an enpl oyee could obtain a neal
Wi thin one hour, it is inportant to consider--

° the nunber of facilities in the enployer’s vicinity,
and

° their serving/seating capacities.

In general, in determning the nunber of facilities, all

facilities in the area nust be considered, including

I ndependent | y-owned facilities on the enployer’s prem ses. An
enpl oyee’ s access to a vehicle or other transportation (public or
private) may increase the nunber of facilities at which the

enpl oyee could obtain a neal within one hour. However, it may be
appropriate to exclude those facilities that are |uxuriously
priced for particul ar enpl oyees.

The nere exi stence of a conpany policy, w thout an
under | yi ng substantial nonconpensatory business reason, that
prohi bits enpl oyees from patronizing certain facilities or from
| eaving the prem ses altogether is irrelevant in determning
whet her the enpl oyee could obtain a meal within a reasonabl e neal
peri od.

C. RESTRI CTED MEAL PERI CD
The regul ations provide that a neal is furnished for a

substanti al nonconpensatory busi ness reason when the neal is
furnished to the enpl oyee during his working hours because the

8 Section 1.119-1(a)(2)(ii)(c).

1 See Rowan Conpanies v. United States, 452 U.S. 247
(1981) (workers on offshore oil rigs); Rev. Rul. 72-385, 1972-2
C.B. 536 (fisherman on schooner). See also Stone v.
Conmi ssioner, 32 T.C. 1021 (1959) (construction workers in
Al aska); Akjer v. Conm ssioner, 32 T.C 464 (1959) (construction
workers in Greenland); Rev. Rul. 71-267, 1971-1 C. B. 37 (Navy
personnel assigned to offshore islands). See also section 1.119-
1(f) (Exanple 7).
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enpl oyer’ s business is such that the enployee nust be restricted
to a short neal period, such as 30 or 45 m nutes, and because the
enpl oyee coul d not be expected to eat el sewhere in such a short
meal period.* Accordingly, to exclude a meal from an enpl oyee’s
i ncome on this basis, the enployer nust denonstrate all of the
followi ng three el enents--

(1) the enployee is restricted to a short neal period
(e.qg., 30 or 45 m nutes),

(2) the restricted neal period is necessitated by the
enpl oyer’ s busi ness, and

(3) the enployee is not able to eat el sewhere during such
restricted neal period.

° Is the enpl oyee restricted to a short neal period?

First, in determ ning whether an enployee is, in fact,
restricted to a short neal period (e.g., 30 or 45 mnutes), it is
I nportant to consider whether the enployer enforces the short
meal peri od.

° Wiy is the enployee restricted to a short neal period?

Second, the short neal period nust be necessitated by the
enpl oyer’s business. This requirenent is nmet if a peak workl oad
i nvol ving the enployee’s duties exists during the neal period®
or if the enployee’s duties nust be al nost continuously perforned
and there are insufficient remaining enployees to perform such
duties. Wether the enployer consistently inposes the short neal
period on enployees with substantially simlar duties may be
rel evant in determ ning whether the short neal period inposed on
sonme enpl oyees is necessitated by the enpl oyer’ s business.

This requirement is not net if the enployer could otherw se
| engt hen the neal period if the enployee’s work day was
| engt hened or if breaks were conbined.* Thus, an enployer’s
rel uctance to | engthen an enployee’s work day due to the effect
on the next shift is irrelevant. The nmere fact that a union

20 gection 1.119-1(a)(2)(ii)(b).

2t Section 1.119-1(a)(2)(ii)(b) and (f) (Exanple 3). See
Rev. Rul. 71-411, 1971-2 C.B. 103 (excluding fromincone neals
that were provided to night enployees who were limted to 30-
m nute neal periods due to their workloads and who coul d not be
expected to eat el sewhere during that period because many outsi de
eating facilities were closed).

2 gection 1.119-1(a)(2)(ii)(b).
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contract, enploynment agreenent, or other enploynent material
requires a short nmeal period, w thout an underlying substanti al
nonconpensat ory busi ness reason, does not satisfy this
requirenent.

° Coul d the enpl oyee eat el sewhere during the short neal
peri od?

Third, the enpl oyee nust not be able to eat el sewhere during
the short neal period. In making this determnation, it is
I nportant to consider--

° the nunber of facilities in the enployer’s vicinity,
and

° their serving/seating capacities.

In general, in determning the nunber of facilities, all

facilities in the area nust be considered, including

I ndependent | y-owned facilities on the enployer’s prem ses. An
enpl oyee’ s access to a vehicle or other transportation (public or
private) may increase the nunber of facilities at which the

enpl oyee could eat wthin the short neal period. However, it may
be appropriate to exclude those facilities that are |uxuriously
priced for particul ar enpl oyees.

The nere exi stence of a conpany policy, w thout an
under | yi ng substantial nonconpensatory business reason, that
prohi bits enpl oyees from patronizing certain facilities or from
| eaving the prem ses altogether is irrelevant in determning
whet her the enpl oyee coul d eat el sewhere within his short neal
peri od.

D. EMERGENCY CALL EMPLOYEES

The regul ations provide that a neal is furnished for a
substanti al nonconpensatory busi ness reason of the enployer when
the neal is furnished to an enployee during his working hours to
have t he enpl oyee avail able for energency call during his neal
period. In order to denonstrate this, the enployer nust show
that the enpl oyer’s business has experienced or can reasonably
expect to experience energencies that have resulted, or will
result, in the enployer calling on the enployee to performhis
job during his meal period.*

Accordingly, to exclude a neal from an enpl oyee’s incone on
this basis, the enployer nust denonstrate all of the follow ng
four el enents--

% gection 1.119-1(a)(2)(ii)(a).
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(1) the event is an energency,

(2) the energency has occurred or is reasonably likely to
occur,

(3) the enployee’'s duties require himto respond to the
energency during a neal period, and

(4) the enployee has been or is reasonably likely to be
call ed back froma neal period to respond to the
emer gency.

° |'s the event an energency?

First, the event for which the enployee is available nust be
an energency. Wiile the term"energency" is not explicitly
defined in the regulations, the regulatory exanple illustrating
this rule involved hospital enployees who responded to
emergenci es.® An energency is an "unexpected, serious
occurrence or situation urgently requiring pronpt action.”
Webster’s Il New Riverside University EXctionany 427 (1994).

O her exanpl es of "energencies" include crinme,? serious health-
rel ated situations, and business shutdowns caused by conputer
"crashes" or property disasters.?®

° Has the energency occurred or is it reasonably likely to
occur ?

Second, the enmergency nust have occurred or be reasonably
likely to occur.? An energency that is extrenely rare or very
unli kely to happen may not satisfy this requirenent.

24 Section 1.119-1(f) (Exanple 9).
? Accordingly, security personnel who are needed to

respond to events that are reasonably likely to occur (for
exanple, theft or assault) may often be considered to receive the
nmeal s for a substantial nonconpensatory busi ness reason.

2 Cf. Rev. Rul. 71-411 (holding that neals provided to
enpl oyees who needed to be available to respond to "urgent
busi ness” or a "special project” and who have been cal |l ed upon
during nmeal periods to perform such duties were excludable from
I ncone) .

27 Section 1.119-1(a)(2)(ii)(a).
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° Is the enpl oyee required to respond to the energency during
a neal period?

Third, the enployee’s duties nust require himto respond to
t he energency during a neal period. Mere status as an "on-call”
enpl oyee or the nmere existence of a conpany policy that requires
an enployee to stay on the prem ses during a neal period, w thout
an under|ying substantial nonconpensatory business reason, is
I nsufficient.

° Has the enpl oyee been call ed back or is the enployee
reasonably likely to be called back?

Fourth, the enpl oyee nust have been or be reasonably |ikely
to be called back fromhis neal period to respond to the
energency. Wether it is likely that the enpl oyee be called back
fromlunch, in part, depends on how many ot her enpl oyees who are
not on their neal period are available to respond to an
emer gency.

| V. CONCLUSI ON

Whet her an enpl oyer furnishes a neal to an enpl oyee for the
conveni ence of the enployer (within the nmeaning of section 119
and the applicable regulations) that is excludable from gross
I ncome and wages i s based upon all the surrounding facts and
circunstances. Wiile these training materials for the
hospitality industry provide a conprehensive discussion of both
rel evant and irrelevant factors in making such determ nation, the
di scussion is not exhaustive and there may be other factors to
consider in a manner consistent with the di scussion contained
her ei n.
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ADDENDUM

BOYD GAM NG CORP. V. COW SSI ONER

A BACKGROUND

In Boyd Gaming Corp. v. Conm ssioner, 106 T.C 343 (1996)
(Boyd 1), the Tax Court considered whether the taxpayer could
deduct the full cost of the meals provided in enpl oyee dining
roons to both casino and hotel enployees. |In denying the
Respondent’s Motion for Partial Summary Judgnent, the Tax Court
hel d that the taxpayer could fully deduct the expenses of the
meal s under section 274(n)(2)(B) and section 132(e)(2) as a de
mnims fringe eating facility if substantially all of the neals
were provided for the conveni ence of the enployer within the
meani ng of section 119.%

In Boyd Gaming Corp. v. Conmi ssioner, 72 T.CM (R A 2912
(Septenber 30, 1997) (Boyd Il1), the Tax Court considered whet her
section 119 applied to the nmeals at issue provided by the
t axpayer to the casino and hotel enployees. Citing Kowal ski,
supra, the court held that "a substantial nonconpensatory
busi ness reason requires a busi ness nexus under which the
"enpl oyee nust accept . . . [the] neals . . . in order properly
to performhis duties."?® However, "[a] meal need not be
I ndi spensable to an enployee’s duties to be excl udabl e under
section 119."%°

The Tax Court concluded that |ess than substantially all of
t he enpl oyees received neal s that were excludable from gross
I ncome under section 119 and, thus, the enpl oyee dining roons
were not de minimis eating facilities under section 132(e)(2).*
Therefore, the taxpayer’s deduction for the costs of the neals
was |imted to 80 percent under section 274(n)(1), as in effect
for the years at issue.

Wil e the taxpayer’s enploynent tax liability was not at
Issue in either Boyd I or Boyd Il, the conclusion in Boyd Il that
sonme of the neals were not provided for the conveni ence of the

2 At the time of the opinion, the "substantially all" rule

of section 1.119-1(a)(2)(e) of the regulations was still in
effect.

2 Boyd Gami ng at 2938.

% Boyd Ganming at 2938, citing Caratan v. Conmi ssioner, 442
F.2d 606, 609 (9th Gir. 1971), rev' g 52 T.C. 960 (1969).

31

See note 28, supra.
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enpl oyer leads to the conclusion that those neals were i ncone and
were arguably wages to the enpl oyees and shoul d have been treated
accordingly for all enploynent tax purposes.

The taxpayer in Boyd Il has appeal ed the decision to the
Court of Appeals for the Ninth Crcuit. The appeal is still in
process. Unless and until the case is reversed or nodified on
appeal , the Service will apply the specific holdings in Boyd II
to all taxpayers in simlar situations to the extent the rel evant
facts are the sane.

B. SPECI FI C HOLDI NGS

The Tax Court’s holdings in Boyd Il are consistent with the
principles outlined in the materials. Boyd Il, however, is the
first case in which a court specifically applied section 119 to
the facts of a hospitality industry taxpayer. Specifically, the
Tax Court held as foll ows:

° Whet her a neal is provided for the convenience of the
enpl oyer is detern1ned on an enpl oyee-by-enpl oyee and a
nmeal - by- meal basis.

° A neal that is furnished to an enpl oyee for a neal
peri od other than one during which the enpl oyee works
I's not furnished for the conveni ence of the enployer,
such as one of two neals provided to a non- food service
enpl oyee during one eight-hour shift.

° The extent to which an enployer nonitors its policies
regarding the tinme and nunber of neals provided to its
enpl oyees may be relevant in determ ning which neals
are provided for the conveni ence of the enployer.?®

° Each separate snack or course provided to an enpl oyee
during each break constitutes a neal for purposes of
section 119.°

° Rest aurant and food service enpl oyees do not include
enpl oyees of free- standlng bar areas, such as cockt ai
wai tresses and bartenders.

%2 Boyd Gaming, at 2933, 2937, and 2938.

3 |d. at 2939-40.

% See Id. at 2939-40.
% |d. at 2940.
3% |1d. at 2944.
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° The term "energency"” does not include "fairly routine
occurrences" or "duties concerning the operation of a
casino in its regular course of business,"” such as
"plunbing and el ectrical problens, backed-up hotel or
restaurant |ines, jackpot payouts, a surge I n ganbl i ng,
[ and] equi prent failures."?

° Meal s provided to the rel evant enpl oyees for one or
nore of the foll ow ng reasons are not provided for the
conveni ence of the enployer: (1) the enployer’s
I nternal security concerns, (2) the enployer’s concern
that the enpl oyee not wear his uniformin a
conpetitor’s restaurant, (3) the enployer’s concern
that the enpl oyee mght be tardy in returning to the
prem ses, or (42 the enpl oyer’s concern for a graveyard
shift enpl oyee. *®

Wiile the court only addressed the facts of the case before
it, many of the facts appear to be common to taxpayers in the
hospitality industry.* Consequently, the court’s hol dings
regarding the application of section 119 are significantly
hel pful in analyzing the enpl oyee neal issue in connection wth
exam nations of other hospitality industry taxpayers.

7 1d. at 2941.
¥ 1d. at 2945.

% Consistent with the specific hol dings of Boyd I

conpany policies that are not enforced or that are not related to
t he enpl oyee’ s proper performance of his duties should not be
considered in determ ning whether the enployee’s neal is provided
for the conveni ence of the enployer. However, conpany policies
that are duly enforced and that are related to the enpl oyee’s
proper performance of his duties may be relevant to the
application of section 119.



