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Defined Benefit Listing of Required Mdifications and
I nf ormati on Package (LRM

To Sponsors of Master or Prototype Plans:

This informati on package contai ns sanpl es of plan provisions
t hat have been found to satisfy certain specific

requi renents of the Internal Revenue Code as anmended t hrough
t he Taxpayer Relief Act of 1997 (P.L. 105-34, that are
effective no later than plan years beginning in 1998. Such
| anguage nmay or may not be acceptable in different plans
dependi ng on the context in which used. W have prepared

t his package to assist sponsors who are drafting or
redrafting plans to conformto applicable | aw and
regul ati ons, and we hope that it will be a key factor in
enabling us to process and approve naster and prototype

pl ans nore quickly.

Nanme of
Sponsor :

Type of Plan: () Flat Benefit
() Unit Credit
() Oher (Specify)

Formof Plan: ( ) Master Plan () Prototype Plan

Underlined naterial reflects changes to the May, 1994,
version of this LRM
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PART | - ALL PLANS

Definitions

1. Definition of year of service
1. Docunent Provision:

St at enent of Requirenent: Definition of year of service,
IRC 8410(a)(3)(A),
8411(a)(5)(A).

Sample Plan Language: A year of service is a 12-consecutive

nont h period (conputation period) during which the enpl oyee
conpl etes at |least 1,000 hours of service.

(Note to reviewer: Computation periods may vary for
eligibility and vesting purposes. See LRMs #18, #19 and
#58.)

2. Definition of break in service
2. Document Provision:

Statement of Requirement: Definition of break in
service, DOL Regs. §2530.200b-
4(a)(1).

Sample Plan Language: Break in service neans a 12-

consecutive nonth period (conmputation period) during which
the partici pant does not conplete nore than 500 hours of
service with the enpl oyer.

(Note to reviewer: Computation periods may vary for
eligibility and vesting purposes. See LRMs #18, #19 and
#58.)

3. Definition of hour of service
3. Document Provision:

Statement of Requirement: Definition of hour of service,
DOL Regs. §2530.200b-2,
§2530.200b-3; IRC
8410(a)(5)(E), 8411(a)(6)(E);
Rev. Proc. 89-9, §85.10.

Sample Plan Language:



Hour of service neans:

(1) Each hour for which an enployee is paid, or entitled to
paynment, for the performance of duties for the enpl oyer.
These hours will be credited to the enployee for the

conput ation period in which the duties are perforned; and

(2) Each hour for which an enployee is paid, or entitled to
paynment, by the enpl oyer on account of a period of tine
during which no duties are performed (irrespective of

whet her the enploynent relationship has term nated) due to
vacation, holiday, illness, incapacity (including
disability), layoff, jury duty, mlitary duty or |eave of
absence. No nore than 501 hours of service will be credited
under this paragraph for any single continuous period

(whet her or not such period occurs in a single conputation
period). Hours under this paragraph will be cal cul ated and
credited pursuant to section 2530.200b-2 of the Depart nent
of Labor Regul ations which is incorporated herein by this
reference; and

(3) Each hour for which back pay, irrespective of
mtigation of damages, is either awarded or agreed to by the
enpl oyer. The sanme hours of service will not be credited
bot h under paragraph (lI) or paragraph (2), as the case nay
be, and under this paragraph (3). These hours wll be
credited to the enployee for the conputation period or
periods to which the award or agreenent pertains rather than
the conputation period in which the award, agreenent or
paynment i s nade.

Hours of service will be credited for enploynent w th other
menbers of an affiliated service group (under section
414(m ), a controlled group of corporations (under section
414(b)), or a group of trades or businesses under conmon
control (under section 414(c)), of which the adopting

enpl oyer is a nenber, and any other entity required to be
aggregated wth the enployer pursuant to section 414(o0).

Hours of service will also be credited for any individual
consi dered an enpl oyee for purposes of this plan under
section 414(n) or section 414(o0).

Sol ely for purposes of determ ning whether a break in
service, as defined in section , for participation and
vesting purposes has occurred in a conputation period, an

i ndi vidual who is absent fromwork for maternity or

paternity reasons shall receive credit for the hours of



service which woul d otherw se have been credited to such

I ndi vi dual but for such absence, or in any case in which
such hours cannot be determ ned, 8 hours of service per day
of such absence. For purposes of this paragraph, an absence
fromwork for maternity or paternity reasons nmeans an
absence (1) by reason of the pregnancy of the individual,

(2) by reason of a birth of a child of the individual, (3)
by reason of the placenent of a child with the individual in
connection with the adoption of such child by such

I ndi vidual, or (4) for purposes of caring for such child for
a period beginning i Mmediately follow ng such birth or

pl acenent. The hours of service credited under this

par agr aph shall be credited (1) in the conputation period in
whi ch the absence begins if the crediting is necessary to
prevent a break in service in that period, or (2) in al

ot her cases, in the follow ng conputation period.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #2.)

(Optional: Service will be determ ned on the basis of the
nmet hod sel ected in the adoption agreenent.)

Sanpl e Adoption Agreenent Language: (If precedi ng paragraph
is used in the plan | anguage)

Service will be determ ned on the basis of the nethod

sel ected below. Only one nethod nay be selected. The nethod
selected will be applied to all enployees covered under the
pl an.

() On the basis of actual hours for which an enpl oyee is
paid or entitled to paynent.

() On the basis of days worked. An enployee will be
credited with ten (10) hours of service if under section
_________ of the plan such enpl oyee would be credited with
at | east one (1) hour of service during the day.

() On the basis of weeks worked. An enployee will be
credited with forty-five (45) hours of service if under
section of the plan such enpl oyee woul d be

credited with at |east one (1) hour of service during the
week.

() On the basis of sem -nonthly payroll periods. An
enpl oyee will be credited with ninety-five (95) hours of
service if under section of the plan such enpl oyee



woul d be credited with at | east one (1) hour of service
during the sem -nonthly payroll period.

() On the basis of nonths worked. An enployee will be
credited with one hundred ninety (190) hours of service if
under section of the plan such enpl oyee woul d be

credited with at |east one (lI) hour of service during the
nmont h.

(Note to reviewer: The bl anks should be filled in with the
pl an section nunber that contains the definition of hour of
service.)

() On the basis of elapsed tinme, as provided for in
section __ of the plan.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #4.)

4. El apsed Tine
4. Docunent Provi si on:

St at enent of Requirenent: Elapsed time, Regs. 81.410(a)-
7: §1.410(a)-7T.

(Note to reviewer: Use of elapsed time eliminates or
simplifies several plan provisions that would otherwise be
required if hours of service are counted. The following
definitions should replace the otherwise required year of
service, break in service, and hour of service
definitions.)

For purposes of determ ning an enployee’'s initial or
continued eligibility to participate in the plan or the
nonforfeitable interest in the participant’s account bal ance
derived from enpl oyer contributions, (except for periods of
service which may be di sregarded on account of the "rule of
parity" described in section ) an enpl oyee w ||
receive credit for the aggregate of all tine period(s)
comencing with the enployee’s first day of enploynent or
reenmpl oynment and ending on the date a break in service
begins. The first day of enploynent or reenploynent is the
first day the enpl oyee perforns an hour of service. An

enpl oyee will also receive credit for any period of
severance of |less than 12 consecutive nonths. Fractional
periods of a year will be expressed in terns of days.



(Wbrding in parenthesis applies only in plans that utilize
the rule of parity. See LRMs #18 and #55.)

For purposes of this section, hour of service shall mean
each hour for which an enployee is paid or entitled to
paynment for the perfornmance of duties for the enployer.

Break in service is a period of severance of at |east 12
consecuti ve nont hs.

Peri od of severance is a continuous period of tinme during
whi ch the enpl oyee is not enployed by the enpl oyer. Such
period begins on the date the enployee retires, quits or is
di scharged, or if earlier, the 12 nonth anniversary of the
date on which the enpl oyee was otherw se first absent from
servi ce.

In the case of an individual who is absent fromwork for
maternity or paternity reasons, the 12-consecutive nonth
period beginning on the first anniversary of the first date
of such absence shall not constitute a break in service.

For purposes of this paragraph, an absence fromwork for
maternity or paternity reasons neans an absence (1) by
reason of the pregnancy of the individual, (2) by reason of
the birth of a child of the individual, (3) by reason of the
pl acenment of a child with the individual in connection with
t he adoption of such child by such individual, or (4) for
pur poses of caring for such child for a period begi nning

I medi ately follow ng such birth or placenent.

Each enpl oyee will share in enployer contributions for the
peri od begi nning on the date the enpl oyee conmences

partici pati on under the plan and ending on the date on which
such enpl oyee severs enploynent with the enployer or is no

| onger a nenber of an eligible class of enpl oyees.

If the enployer is a nenber of an affiliated service group
(under section 414(m), a controlled group of corporations
(under section 414(b)), or a group of trades or businesses
under common control (under section 414(c)), or any other

entity required to be aggregated with the enpl oyer pursuant

to section 414(0), service will be credited for any
enpl oynent for any period of time for any other nenber of
such group. Service will also be credited for any

I ndi vi dual required under section 414(n) or section 414(0)
to be considered an enpl oyee of any enpl oyer aggregated
under section 414(b), (c), or (m.



5. Definition of plan year
5. Docunent Provision:

Statenent of Requirenment: Definition of plan year.

Sanpl e Pl an Language: Plan year is the 12-consecutive nonth
peri od designated by the enpl oyer in the adoption agreenent.

Sanpl e Adoption Agreenent Language:
Pl an year w |l nean:

() the 12-consecutive nonth period which coincides with the
limtation year

( ) the 12-consecutive nonth period conmencing on
and each anniversary thereof.

6. Definition of conpensation
6. Docunent Provision:

St at ement of Requirenent: Definition of conpensation,
IRC §414(s), §401(a)(17);
Regs. 81.401(a)(4)-12,
§1.401(a)(17)-1,81.414(s)-1;
Rev. Proc. 89-9, §3.084,
§9.0311, §9.0312.

Sample Plan Language:

Conmpensation wi Il nean conpensation as that termis defined

in section of the plan. For any self-enployed
i ndi vi dual covered under the plan, conpensation wll nean
earned i nconme. Conpensation shall include only that

conpensation which is actually paid to the partici pant
during the determ nation period. Except as provided

el sewhere in this plan, the determ nation period shall be
the period elected by the enployer in the adoption
agreenent. If the enployer makes no el ection, the
determ nation period shall be the plan year

(Note to reviewer: The blank should be filled in with the
plan section number that corresponds to the sample adoption
agreement language at the end of LRM #40.)



(Note to reviewer: Under certain circunstances other
definitions of conpensation my be used. However,
conpensati on used in determ ning top-heavy m nimnuns and
conpensation in standardi zed plan, plans that provide for
permtted disparity, (other than any CODA portion of these
pl ans), and target benefit plans nust be one of the
definitions provided in section 4.3 of LRM #40. For

pur poses of the preceding sentence, the safe harbor
alternative definition of conpensation contained in section
1.414(s)-1(c)(3) of the regulations may al so be used. All
pl ans must permt the enployer to elect one of the
definitions of conpensation provided in section 4.3 of LRM
#40 in the adoption agreenent. See also LRVMs #70 and #107.)

Not wi t hst andi ng the above, if elected by the enployer in the
adopti on agreenent, conpensation shall include any anount
which is contributed by the enployer pursuant to a salary
reduction agreenment and which is not includible in the gross
i ncone of the enpl oyee under sections 125, 402(e)(3), 402(h)
or 403(b) of the Internal Revenue Code.

For years beginning on or after January 1, 1989, and before
January 1, 1994, the annual conpensation of each participant
taken into account for determining all benefits provided
under the plan for any plan year shall not exceed $200, 000.
This limtation shall be adjusted by the Secretary at the
same time and in the sane manner as under section 415(d) of
the Internal Revenue Code, except that the dollar increase
in effect on January 1 of any cal endar year is effective for
pl an years begi nning in such cal endar year and the first
adjustnent to the $200,000 |imtation is effective on
January 1, 1990.

For years beginning on or after January 1, 1994, the annual
conpensation limt of each participant taken into account
for determning all benefits provided under the plan for any
determ nation period shall not exceed $150, 000, as adjusted
for the cost-of-living in accordance with section
401(a)(17)(B) of the Internal Revenue Code. The cost-of -
living adjustnent in effect for a cal endar year applies to
any determ nation period beginning in such cal endar year.

If a determ nation period consists of fewer than 12 nonths),
t he annual conpensation |imt is an anount equal to the

ot herwi se applicabl e annual conpensation limt nultiplied by
a fraction, the nunerator of which is the nunber of nonths



in the short determ nation period, and the denom nator of
which is 12.

I f conpensation for any prior determnation period is taken
into account in determning a participant’s benefits for the
current plan year, the conpensation for such prior

determ nation period is subject to the applicabl e annual
conpensation |limt in effect for that prior period. For
this purpose, in determning benefits inplan years begi nning
on or after January 1, 1989, the annual conpensation [imt
in effect for determ nation periods begi nning before that
date is $200,000. In addition, in determ ning benefits in
pl an years begi nning on or after January 1, 1994, the annual
conpensation limt in effect for determ nation periods

begi nni ng before that date is $150, 000.

(Note to reviewer: FEffective for years beqginning after
Decenber 31, 1996, the aggregation rules under section
414(q) (6) and section 401(a)(17) have been repealed. 1In
determining the limts on conpensation under Ssection
401(a)(17) for years after Decenber 31, 1996, the repeal of
t hese aggregation rules are treated as having been in effect
for earlier years that are relevant in determ ning the
applicable linmt on conpensation.)

Sanpl e Adoption Agreenent Language:

Conpensation shall be determ ned over the follow ng
determ nati on peri od:

[ 1] the plan year

[ ] a consecutive 12-nonth period ending with or
within the plan year. Enter the day and the nonth this
period begins: (day) (nmonth). For
enpl oyees whose date of hire is |less than 12 nonths
before the end of the 12-nonth period desi gnated,
conpensation will be determ ned over the plan year.

(Note to reviewer: The plan nay provide that conpensation
will be determ ned over the period of plan participation
during the plan year, as provided for in section
1.401(a)(4)-12 of the regulations (see definition of "plan
year comnpensation").)



Conpensat i on

[ 1] shall include

[ 1] shall not include
enpl oyer contributions nade pursuant to a salary reduction
agreenent which are not includible in the gross incone of
t he enpl oyee under sections 125, 402(e)(3), 402(h)(1)(B) or
403(b) of the Internal Revenue Code.

7. Conpensation formul as
7. Docunent Provision:

St at enent of Requirenent: Conmpensati on Fornul as, Regs.
§1.401(a)(4)-3(e)(2).
Sample Plan Language:

Aver age annual conpensation. Average annual conpensati on
nmeans the average of a participant’s annual conpensation, as

defined in section of the plan, over the three
consecutive plan year period ending in the current year or
in any prior year that produces the highest average. If a

participant’s entire period of service for the enployer is
| ess than three consecutive years, conpensation is averaged
on an annual basis over the participant’s entire period of
servi ce.

(Note to reviewer: The blank should be filled in with the
plan section number that corresponds to LRM #6.)

(Note to reviewer: The plan may provide for an averaging
period that consists of morethan three years, or may permit
the employer to select an alternative an alternate period
(not less than three years).(Note to reviewer: In an
accumulation plan (a plan providing that the participant's
total retirement benefit consists of the sum of the
participant'sbenefits separately calculated for each plan
year using compensation earned for the year),a participant's
retirement benefit may be determined using a participant's
annual compensation (as defined in LRM #6) in place of
average annual compensation.)

(Note to reviewer: In the sample plan language above, the
participant's compensation history consists of the

9



participant’s entire period of service. However, a

partici pant’s conpensation history may be linmted to a
period no shorter than the averaging period, as long as it
is continuous and ends in the current plan year. For
exanple, a plan nmay provide that average annual conpensation
be determ ned based on the 5 consecutive year period that
produces the highest average out of the last 10 years. Note
also that in determning a participant’s conpensation

hi story, certain years may be di sregarded. See section
1.401(a)(4)-3(e)(2)(ii)(B).)

8. Definition of earned i ncone
8. Docunment Provi sion:

St at enent of Requirenent: Definition of earned incone,
IRC 8401(c)(2), 8414(s); Regs
81.414(s)-1(b)(3).

Sample Plan Language:

Earned i ncone neans the net earnings fromself-enploynent in
the trade or business with respect to which the plan is
established, for which personal services of the individual
are a material incone-producing factor. Net earnings wll
be determ ned without regard to itens not included in gross
i ncome and the deductions allocable to such itens. Net
earnings are reduced by contributions by the enployer to a
qualified plan to the extent deductible under section 404 of
the Internal Revenue Code.

Net earnings shall be determned with regard to the
deduction allowed to the taxpayer by section 164(f) of the
I nternal Revenue Code for taxable years beginning after
Decenber 31, 1989.

(Note to reviewer: This definition is not required if the
plan is a nonstandardized plan that precludes participation
by self-employed individuals.)

9. Definition of enployee
9. Document Provision:

Statement of Requirement: Definition of employee, IRC

8414(b), (c), (m), (n) & (0);
Rev. Proc. 89-9, §5.09.
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Sanpl e Pl an Language: Enpl oyee shall nean any enpl oyee of
t he enpl oyer mai ntaining the plan or of any other enployer
required to be aggregated with such enpl oyer under sections
414(b), (c), (m or (o) of the Internal Revenue Code.

The term enpl oyee shall al so include any | eased enpl oyee
deened to be an enpl oyee of any enpl oyer described in the
previ ous paragraph as provided in sections 414(n) or (o) of
the Internal Revenue Code.

10. Definition of |eased enpl oyee
10. Docunent Provi sion:

St at enent of Requirenent: Definition of |eased enpl oyee,
IRC §414(n), §414(q).

Sample Plan Language:

The term | eased enpl oyee neans any person (other than an
enpl oyee of the recipient) who pursuant to an agreenent

bet ween the recipient and any other person ("l easing

organi zation") has perforned services for the recipient (or
for the recipient and rel ated persons determned in
accordance with section 414(n)(6) of the Internal Revenue
Code) on a substantially full-tinme basis for a period of at
| east one year, and such services are_perforned under
prinmary direction or control by the recipient.
Contributions or benefits provided a | eased enpl oyee by the
| easi ng organi zati on which are attributable to services
performed for the recipient enployer shall be treated as
provi ded by the recipient enployer.

A | eased enpl oyee shall not be considered an enpl oyee of the
recipient if: (i) such enployee is covered by a noney

pur chase pension plan providing: (1) a nonintegrated

enpl oyer contribution rate of at |east 10 percent of
conpensation, as defined in section 415(c)(3) of the

I nternal Revenue Code, but including anmounts contri buted
pursuant to a salary reduction agreenent which are

excl udabl e fromthe enpl oyee’s gross incone under section
125, section 402(e)(3), section 402(h)(1)(B) or section
403(b) of the Internal Revenue Code, (2) imredi ate
participation, and (3) full and inmediate vesting; and (ii)
| eased enpl oyees do not constitute nore than 20 percent of
the recipient’s nonhighly conpensated workforce.

11. Definition of highly conpensated enpl oyee
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11. Docunent Provi sion:

St at enent of Requirenent: Definition of highly
conpensat ed enpl oyee, |IRC
414(q); Regs. 1.414(q)-1T,
Notice 97-45,
1997-33 | .R B. 7.

Sanmpl e Pl an Language:

Effective for years beginning after Decenber 31, 1996, the
term hi ghly conpensated enpl oyee neans any enpl oyee who: (1)
was a 5-percent owner at any time during the year or the
precedi ng year, or (2) for the preceding year had
conpensation fromthe enployer in excess of $80,000 and, if
t he enpl oyer so elects, was in the top-paid group for the
precedi ng year. The $80, 000 anount is adjusted at the sane
time and in the same nmanner as under section 415(d), except
that the base period is the cal endar quarter ending

Sept enber 30, 1996.

For this purpose the applicable year of the plan for which a
determnation is being made is called a determ nation year
and the preceding 12-nonth period is called a | ook-back
year.

A highly conpensated forner enployee is based on the rules
applicable to determ ning highly conpensated enpl oyee status
as in effect for that determ nation year, in accordance with
section 1.414(q)-1T, A-4 of the tenporary |Incone Tax
Regul ati ons and Notice 97-75.

In determ ni ng whet her an enpl oyee is a highly conpensated
enpl oyee for years beginning in 1997, the anendnents to
section 414(q) stated above are treated as having been in
effect for years beginning in 1996.

(Note to reviewer: The regul ati ons under section 414(q)
provi de that the enployer nmay el ect to have special rules
apply with respect to the determ nation of who is a highly
conpensat ed enployee if they are provided for in the plan
and they are applied by the enployer on a uniform and

consi stent basis. The definition above does not provide for
t hese special elections, and they are only applicable to the
extent they do not conflict with the changes to section
414(q) under the SBJPA
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Notice 97-45 provides for additional elections under the
anended section 414(q) that may be made. These el ections are
the top paid group election and the cal endar year data

el ection. Under Notice 97-45 an enpl oyer may nake a top-paid
group election for a determ nation year. The effect of this
el ection is that an enployee (who is not a 5-percent owner
at any time during the determ nation year or the | ook-back
year) with conpensation in excess of $80,000 (as adjusted)
for the | ook-back year is a highly conpensated enpl oyee only
if the enployee was in the top-paid group for the | ook-back
year. An enployer may al so make a cal endar year data

el ection for a determ nation year. The effect of this

el ection is that the | ook-back year is the cal endar year

begi nning with or within the | ook-back year. The plan may
not use this election to determ ne whet her enpl oyees are

hi ghly conpensat ed enpl oyees on account of being 5-percent
owners. These el ections, once nade, apply for all subsequent
determ nati on years unl ess changed by the enpl oyer.

An enpl oyer making one of the elections is not required al so
to make the other election. However, if both elections are
made, the | ook-back year in determ ning the top-paid group
nmust be the cal endar year beginning with or within the | ook-
back year. These el ections nust apply consistently to the
determ nation years of all plans of the enployer, except
that the consistency requirenent will not apply to

determ nation years beginning with or within the 1997

cal endar year, and for determ nation years begi nning on or
after January 1, 1998 and before January 1, 2000,
satisfaction of the consistency requirenent is determ ned

wi t hout regard to any nonretirenent plans of the enployer.

If a qualified plan contains the definition of highly
conpensat ed enpl oyee and an enpl oyer makes or changes eit her
a top-paid group election or a calendar year data el ection
for a determ nation year, a plan nust reflect the choices
made. Any retroactive anmendnents nust reflect the choices
made in the operation of the plan for each determ nation
year.

Certain other transitional rules apply with respect to the
consi stency requirenent. See Notice 97-45. For a plan year
begi nning on or after January 1, 1997 and before January 1,
1998 an enpl oyer nmay nmake a cal endar year cal cul ation

el ecti on under section 1.414(q)-1T, A-14(b) of the tenporary
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I ncone Tax Regul ations and provided for in Notice 97-45
taking into account the statutory anendnents made by the
Smal | Busi ness Job Protection Act of 1996 to section

414(q).)
Sanpl e adopti on agreenent | anguage providing for options:
(check one or both)

() I'n determning who is a highly conpensated enpl oyee the
enpl oyer nmakes a top paid group election. The effect of this
el ection is that an enployee (who is not a 5-percent owner
at any time during the determ nation year or the | ook-back
year) with conpensation in excess of $80,000 (as adjusted)
for the | ook-back year is a highly conpensated enpl oyee only
if the enployee was in the top-paid group for the | ook-back
year.

() I'n determning who is a highly conpensated enpl oyee
(other than as a 5-percent owner) the enpl oyer nmakes a

cal endar year data election. The effect of this election is
that the | ook-back year is the cal endar year beginning with
or within the | ook-back year.

12. Definition of owner-enployee
12. Docunent Provi sion:

St at enent of Requirenent: Definition of owner-enployee,
IRC 8401(c)(3).

Sample Plan Language: Owner - enpl oyee neans an i ndi vi dual
who is a sole proprietor, or who is a partner owni ng nore
than 10 percent of either the capital or profits interest of
t he partnership.

(Note to reviewer: This definition is not required if the
plan is a nonstandardized plan that precludes participation
by owner-employees.)

13. Definition of self-enployed individual
13. Document Provision:

Statement of Requirement: Definition of self-employed
individual, IRC 8401(c)(l).

Sample Plan Language:
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Sel f - enpl oyed i ndi vi dual neans an individual who has earned
I ncome for the taxable year fromthe trade or business for
which the plan is established; also, an individual who woul d
have had earned incone but for the fact that the trade or
busi ness had no net profits for the taxable year.

(Note to reviewer: This definitionis not required if the
plan is a nonstandardi zed plan that precludes participation
by sel f-enpl oyed i ndividual s.)

14. Definition of normal retirenent age
14. Docunent Provi sion:

St at enent of Requi renent: Definition of normnal
retirement age, IRC
8411(a)(8); Mandatory
retirement age restrictions,
Regs. 81.411(a)-7(b)(1).

Sample Plan Language:

Normal retirenent age is the age selected in the adoption
agreenent. If the enployer enforces a mandatory retirenent
age, the normal retirenent age is the | esser of that
mandatory age or the age specified in the adoption

agr eenent .

Sample Adoption Agreement Language:
For each participant nornmal retirenment age is:
() Age (not to exceed 65)
() The later of:
(i) age ___ (not to exceed 65) or

(ii) the (not to exceed 5th) anniversary of
the participation commencenent date. |If, for plan
years begi nning before January 1, 1988, nor nal
retirement age was determned with reference to
the anni versary of the participation comrencenent
date (nmore than 5 but not to exceed 10 years), the
anni versary date for participants who first
commenced participation under the plan before the
first plan year beginning on or after January 1,
1988, shall be the earlier of (A) the tenth
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anni versary of the date the partici pant commenced
participation in the plan (or such anniversary as
had been el ected by the enployer, if Iess than 10)
or (B) the fifth anniversary of the first day of
the first plan year beginning on or after January
1, 1988. The participation comencenent date is
the first day of the first plan year in which the
partici pant comrenced participation in the plan.

15. Definition of straight life annuity
15. Docunent Provi sion:

St at ement of Requirenent: Definition of straight life

annuity, Regs. 81.401(a)(4)-
12.

Sample Plan Language:

Strai ght

life annuity neans an annuity payable in equal

installments for the life of the participant that term nates
upon the participant’s death.

MINIMUM PARTICIPATION STANDARDS

16. Maxi mum age restrictions not permtted
16. Document Provision:

Statement of Requirement: Maximum age restrictions not

permitted. IRC §410(a)(2).

(Note to reviewer: The sponsor must delete any provision
that excludes from participation based on the attainment of

a specified age employees who perform one hour of service in
any plan year beginning on or after January 1, 1988.)

17. Provisions for entry into participation
17. Document Provision:

Statement of Requirement: Provisions for entry

intoparticipation, IRC
§410(a)(4); Regs. §1.410(a)-
4(b).

16



Sanpl e Pl an Language: The enployee will participate on the
earlier of: (1) the first day of the plan year begi nning
after the date on which the enpl oyee has net the m ni nrum age
and service requirenents or (2) six nonths after the date
the requirenment is net.

(Note to reviewer: |If the plan provides for a single annual
entry date, the maxi num age and service requirenents nust be
reduced by % year unless the employee participates on the

entry date nearest the date the employee completes the

minimum age and service requirements and the entry date is

the first day of the plan year.)

18. Eligibility conputation periods
18. Document Provision:

Statement of Requirement: Eligibility computation
periods, DOL Regs. §2530.202-
2(a), 82530.202-2(b).

Sample Plan Language:

For purposes of determ ning years of service and breaks in
service for purposes of eligibility, the initial eligibility
conputation period is the 12-consecutive nonth period

begi nning on the date the enployee first perfornms an hour of
service for the enployer (enploynent comencenent date).

The succeedi ng 12-consecutive nonth periods commence with
the first anniversary of the enpl oyee’ s enpl oynent
commencenent date. (This paragraph is not applicable if the

eligibility computation period shifts to the plan year.)

The succeedi ng 12-consecutive nonth periods commence with
the first plan year which conmrences prior to the first

anni versary of the enpl oyee’'s enpl oynent conmencenent date
regardl ess of whether the enployee is entitled to be
credited with 1,000 hours of service during the initial
eligibility conputation period. An enployee who is credited
with 1,000 hours of service in both the initial eligibility
conputation period and the first plan year that comences
prior to the first anniversary of the enployee' s initial
eligibility conputation period will be credited with two
years of service for purposes of eligibility to participate.
(This paragraph is not applicable if succeeding eligibility

computation periods commence on the 12-consecutive month

anniversary of the employee's employment commencement date.)
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19. Use of conputation periods
19. Docunent Provi sion:

St at enent of Requirenent: Use of conputation periods,
DOL Regs. 82530.200b-4(a)(2).

Sample Plan Language: Years of service and breaks in
service will be nmeasured on the sane eligibility conmputation
peri od.

20. Al years of service counted toward eligibility except
after certain breaks in service
20. Document Provision:
Statement of Requirement: All years of service counted
toward eligibility except
after certain breaks in
service, IRC 8410(a)(5)(A),
(B) & (D); Regs. 81.410(a)-5.

Sample Plan Language:

Al'l years of service with the enployer are counted toward
eligibility except the foll ow ng:

I f an enployee has a | -year break in service before
satisfying the plan’s requirenment for eligibility, service
bef ore such break will not be taken into account.

(Note to reviewer: The above provision is only permitted if
the plan provides 100% vesting after an employee completes
the IRC 410(a)(1)(B)(i) eligibility requirements. See IRC
410(a)(5)(B).)

In the case of a participant who does not have any
nonforfeitable right to the accrued benefit derived from
enpl oyer contributions, years of service before a period of
consecutive l-year breaks in service will not be taken into
account in conputing eligibility service if the nunber of
consecutive l-year breaks in service in such period equals
or exceeds the greater of 5 or the aggregate nunber of years
of service. Such aggregate nunber of years of service wll
not include any years of service disregarded under the
precedi ng sentence by reason of prior breaks in service.

If a participant’s years of service are disregarded pursuant

to the precedi ng paragraph, such participant will be treated
as a new enployee for eligibility purposes. |If a
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participant’s years of service nay not be disregarded
pursuant to the precedi ng paragraph, such participant shall
continue to participate in the plan, or, if term nated,
shal | participate i medi ately upon reenpl oynent.

(Note to reviewer: For plan | anguage neeting the
requirenents of the eligibility one year hold-out rule (IRC
410(a) (5)(C)), see LRM #21).

21. Eligibility Break in service - 1l-year hol d-out
21. Docunent Provision:

St at enent of Requirenent: Eligibility break in service,
One year hold-out rule, DOL
Regs. §2530.200b-4(b)(l); IRC
8410(a)(5)(C).

(Nonstandardized plans only):
Sample Plan Language:

In the case of any participant who has a 1l-year break in
service, years of eligibility service before such break wll
not be taken into account until the enpl oyee has conpleted a
year of service after returning to enpl oynent.

Such year of service will be neasured by the 12-consecutive
nont h peri od begi nning on an enpl oyee’s reenpl oynent
comencenent date and, if necessary, subsequent 12-
consecuti ve nonth periods begi nning on anniversaries of the
reenpl oyment commencenent date. (This paragraph is not

applicable if the plan shifts the eligibility computation

period to the plan year.)

Such year of service will be neasured by the 12-consecutive
nont h peri od begi nning on an enpl oyee’s reenpl oynent
comencenent date and, if necessary, plan years begi nning
with the plan year that includes the first anniversary of

t he reenpl oynent conmencenent date. (This paragraph is not
applicable if the eligibility computation period is measured

with reference to the employment commencement date.)

The reenpl oynent conmencenent date is the first day on which

the enployee is credited with an hour of service for the
performance of duties after the first eligibility
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conput ati on period in which the enployee incurs a one-year
break in service.

If a participant conpletes a year of service in accordance
with this provision, his or her participation will be
reinstated as of the reenpl oynent comrencenent date.

22. Participation upon return to eligible class
22. Docunent Provision:

St at ement of Requirenent: Participation upon return to
eligible class, IRC
§410(a)(4).

Sample Plan Language: In the event a participant is no

| onger a nenber of an eligible class of enpl oyees and
becones ineligible to participate but has not incurred a
break in service, such enployee will participate i mediately
upon returning to an eligible class of enployees. |[|f such
participant incurs a break in service, eligibility will be
determ ned under the break in service rules of the plan.

In the event an enpl oyee who is not a nenber of an eligible
cl ass of enpl oyees becones a nenber of an eligible class,
such enpl oyee will participate inmediately if such enpl oyee
has sati sfied the m ni num age and service requirenents and
woul d have ot herw se previously becone a parti ci pant.

PLAN BENEFITS

(Note to reviewer: All standardized defined benefit plans

and all nonstandardized safe harbor plans must, by their
terms, satisfy the uniformity requirements in section
1.401(a)(4)-3(b)(2) of the regulations and one of the
design-based safe harbors in section 1.401(a)(4)-3(b).
Nonstandardized plans must either provide plan language that
automatically satisfies these regulations or provide a
mechanism in the adoption agreement for the employer to
select plan language that does. (See section 3.08 and 5 of
Rev. Proc. 89-9, as modified by section 8 of Rev. Proc. 91-
66, 1991-2 C.B. 870, 876, and Rev. Proc. 93-10, 1993-1 C.B.
476.) LRM #26 provides sample benefit formulas that satisfy
the design-based safe harbors of the regulations for plans
that do not provide for permitted disparity. LRM #27
provides sample formulas that satisfy the design-based safe
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har bors of the regulations for plans that provide for
permtted disparity.

A plan that changes its benefit fornula or accrual nethod
must, in order to satisfy the design-based safe harbors in
the regul ations, satisfy the fresh-start rules in
81.401(a)(4)-13(c) with regard to such change. LRM ##23-25

provide sample plan language that satisfies these rules.

All standardized plans and nonstandardized safe harbor plans

must comply with LRM ##23-25; all other nonstandardized

plans must provide these LRM provisions either automatically

or by option. In addition, because plans that satisfy the

permitted disparity rules of §401(l) are required to satisfy

the design-based safe harbors in the regulations under

8401(a)(4), and because all M&P plans that provide for

disparity in contributions or benefits are required to

satisfy the permitted disparity limitations of section

401(l) of the Code in form (see Rev. Proc. 89-9, §9.039),

all M&P plans that provide for permitted disparity, whether

standardized or nonstandardized, must comply with LRM ##23-

27.)

23. Determ nation of benefit accruals
23. Document Provision:

Statement of Requirement: Fresh-start rules, Reg.
81.401(a)(4)-13(c).

Sample Adoption Agreement Language:

The fornmula with wear-away and formula with extended wear -
away fresh-start rul esbel ow take into account an enpl oyee’s
past service in determ ning the enployee’ s benefit accruals
under the plan; either of these rulesnmay cause the plan to
fail to satisfy the safe harbor for past service in section
1.401(a)(4)-5(a)(3) of the Incone Tax Regulations. 1In the
case of a plan that is exenpt fromsection 412 of the

I nternal Revenue Code pursuant to section 412(i) (section
412(i) plan), the words "projected benefit" and "frozen

projected benefit” will be substituted for "accrued benefit"
and "frozen accrued benefit" respectively, wherever they
appear in this section . The projected benefit is the

participant’s normal (or late, if the participant has
previously attained normal retirenent age) retirenent
benefit determ ned on the basis of current average annual
conpensation and all years of credited service plus years of
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credited service projected through the later of the plan
year in which the participant attains normal retirenent age
or the current plan year.

(Note to reviewer: The blank should be filled in with the
section nunber corresponding to LRM #23.)

The accrued benefit of each participantin the fresh-start
group will be equal to:

1. [ ] Formula with wear-away -- the greater of:

(a) the participant’s frozen accrued benefit, if
any, and

(b) the participant’s accrued benefit determ ned
with respect to the current benefit fornula
as applied to the participant’s total years
of credited service under the plan.

2. [ ] Formula without wear-away -- the sum of:

(a) the participant’s frozen accrued benefit, if
any, and

(b) the participant’s accrued benefit determ ned
with respect to the current benefit fornula
as applied to the participant’s years of
credited service beginning after the fresh-
start date. I f, however, the participant’s
benefit under the plan is accrued under the
fractional accrual rule in section __ of
the plan or the 3 percent accrual rule in
section of the plan, or if this plan
satisfies the safe harbor for insurance
contract plans in Income Tax Regul ations
section 1.401(a)(4)-3(b)(5), this formula
W t hout wear-away will not apply, and the
partici pant’s accrued benefit will be
determ ned in accordance with the fornmul a
wi t h wear-away above.

3. [ ] Formula with extended wear-away -- the greater of
t he accrued benefit determned for the participant
under the fornula with wear-away or the formula w thout
wear - away above.

22



I f, however, the participant’s benefit under the plan is
accrued under the 3 percent accrual rule in section of
the plan, or if this plan satisfies the safe harbor for

I nsurance contract plans in Inconme Tax Regul ati ons section
1.401(a)(4)-3(b)(5), the formula with extended wear - away
will not apply, and the participant’s accrued benefit wl|
be determ ned in accordance with the fornula w th wear-away

above.

Definition of fresh-start group. The fresh-start group
consists of all participants who have accrued benefits as of
the fresh-start date and have at | east one hour of service
with the enpl oyer after that date. However, if designated
bel ow, the fresh-start group shall be limted to:

() Section 401(a)(17) participants (may be el ected
only with respect to a Tax Reform Act of 1986 (TRA
'86) fresh-start date and with respect to an
Omi bus Budget Reconciliation Act of 1993 (OBRA
'93) fresh-start date). A TRA 86 fresh-start
date neans a fresh-start date that is not earlier
than the |ast day of the |ast plan year beginning
before the first plan year beginning on or after
January 1, 1989 (the statutory effective date),
and not later than the |ast day of the last plan
year beginning before the first plan year
begi nning on or after January 1, 1994 (the
regul atory effective date). An OBRA ’'93 fresh-
start date nmeans the | ast day of the last plan
year beginning before the first plan year
begi nning on or after January 1, 1994.

() Menbers of an acquired group of enpl oyees

An acquired group of enployees neans enpl oyees of
a prior enployer who becone enpl oyed by the
enpl oyer in a transaction between the enployer and
the prior enployer that is a stock or asset
acqui sition, nmerger, or other simlar transaction
I nvol ving a change in the enployer of the
enpl oyees of the trade or business on or before MM
DD Yyy (enter a date no |later
than the end of the transition period defined in
section 410(b)(6) (O (ii) of the Internal Revenue
Code, if the date selected is after February 10,
1993). The date in the preceding sentence wll be
the fresh-start date with respect to nenbers of
the acquired group described bel ow.
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The acqui red group consists of:

() Enployees with a frozen accrued benefit that is
attributable to assets and liabilities transferred
to the plan as of a fresh start date in connection
wth the transfer and for whomthe current fornula
is different fromthe fornula used to determ ne
the frozen accrued benefit.

The fresh start date in connection with the
transfer is: DD VM YY (must be

the date as of which the enpl oyees begin accruing
benefits under the plan).

The group of enployees with a frozen accrued
benefit that is attributable to assets and
liabilities transferred to the plan is:

Definition of fresh-start date. Fresh-start date generally
nmeans the |last day of a plan year preceding a plan year for
whi ch any anmendnment of the plan that directly or indirectly
affects the anmount of a participant’s benefit determ ned
under the current benefit fornula (such as an anendnent to
the definition of conpensation used in the current benefit
formula or a change in the nornmal retirenent age of the
plan) is nade effective. However, if under the adoption
agreenent the fresh-start group is limted to an acquired
group of enployees, or a group of enployees with a frozen
accrued benefit attributable to assets and liabilities
transferred to the plan, the fresh start date will be the
date designated in the adoption agreenent. |If this plan has
had a fresh-start for all participants, and in a subsequent
pl an year i s aggregated for purposes of section 401(a)(4)

wi th anot her plan that did not make the sanme fresh-start,
this plan will have a fresh-start on the | ast day of the

pl an year preceding the plan year during which the plans are
first aggregated.
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24. Determ nation of frozen accrued benefit
24. Docunent Provi sion:

St at enent of Requirenent: Det erm nati on of frozen
accrued benefit, Regs.
81.401(a)(4)-13(c).

(Note to reviewer: This LRM #24 does not apply to 8412(i)
plans. See LRM #32 for the definition of frozen projected
benefit.)

Sample Plan Language:

A participant’s frozen accrued benefit is the anpbunt of the
partici pant’s accrued benefit determ ned in accordance with
t he provisions of the plan applicable in the year containing
the latest fresh-start date, determned as if the

partici pant term nated enploynent with the enpl oyer as of
the |l atest fresh-start date, (or the date the participant
actually term nated enploynent with the enployer, if
earlier), without regard to any anendnent made to the plan
after that date other than anmendnents recogni zed as
effective as of or before the date under section 401(b) of
the Internal Revenue Code or section 1.401(a)(4)-11(g) of
the regulations. |If the participant has not had a fresh-
start, the participant’s frozen accrued benefit wll be
zero.

If, as of the participant’s latest fresh-start date, the
anount of a participant’s frozen accrued benefit was limted
by the application of section 415 of the Internal Revenue
Code, the participant’s frozen accrued benefit will be

i ncreased for years after the latest fresh-start date to the
extent permtted under section 415(d) (1) of the Internal

Revenue Code. In addition, the frozen accrued benefit of a
partici pant whose frozen accrued benefit includes the top-
heavy m ni nrum benefits provided in section __ of the plan,

will be increased to the extent necessary to conply with the
average conpensation requirenent of section 416(c)(1)(D)(i).

(Note to reviewer: The blank should be filled in with the
plan section number corresponding to LRM #70.)

[f: (1) the plan’s normal form of benefit in effect on the
participant’s |latest fresh-start date is not the sane as the
normal form under the plan after suchfresh-start date and/or
(2) the normal retirenment age for any participant on that
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date was greater than the normal retirenment age for that
partici pant under the plan aftersuch fresh-start date, the
frozen accrued benefit will be expressed as an actuari al

equi val ent benefit in the normal formunder the plan after
the participant’s |latest fresh-start date, commencing at the
participant’s normal retirenment age under the plan in effect
after such latest fresh-start date.

If the plan provides a new optional formof benefit with
respect to a participant’s frozen accrued benefit, such new

optional formof benefit will be provided with respect to
each participant’s entire accrued benefit (i.e., accrued
both before and after the fresh-start date). In addition,

If this plan is a unit credit plan, with respect to pl an
years beginning after the |atest fresh-start date, the
current benefit fornmula wll provide each participant in the
fresh-start group a benefit of not |less than .5% of the
participant’s average annual conpensation tines the
participant’s years of service after the |latest fresh-start
date. If this is a flat benefit plan, then, with respect to
pl an years beginning after the plan’s | atest fresh-start
date, the current benefit formula will provide each

partici pant a benefit of not |ess than 25% of the
participant’s average annual conpensation. |f a participant
will have | ess than 50 years of service after the | atest
fresh-start date through the year the participant attains
normal retirenent age (or current age, if later), then such
m ni mrum percentage w Il be reduced by nmultiplying it by the
follow ng ratio:

partici pant’s years of
service after the |atest fresh-start date
50

25. Adjustnents to frozen accrued benefit
25. Docunent Provi sion:

St at enent of Requirenent: Adj ustnents to frozen accrued
benefit, Regs. 81.401(a)(4)-
13(c)(5), 81.401(a)(4)-13(d),
81.401(a)(17)-1(e).

(Note to reviewer: In accordance with Regulations section
1.401(a)(4)-13(d), if as of the latest fresh-start date, the
plan contained a benefit formula under which benefits of
each patrticipant in the fresh-start group that are accrued
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as of the fresh-start date and are attributable to service
before the fresh-start date woul d be affected by
conpensati on earned by the participant in years begi nning
after the |atest fresh-start date (where, for exanple, the
benefit formula as of the fresh-start date bases benefits on
a participant’s highest average pay), an enployer may el ect
to provide that the frozen accrued benefit of participants
in the fresh-start groupwi Il be increased afterthe fresh-
start date to reflect any increases insuchparticipants’
conpensation after that date. |If the enployer so elects,
Regul ati ons section 1.401(a)(4)-13(d)(4)through 1.401(a)(4)-
13(d)(7) provide that if the plan provides for a m ni num
benefit adjustnment (if applicable) and provi des benefits
after the |atest fresh-start date that are neaningful with
respect to benefits provided during plan years begi nni ng
before the fresh-start date, the frozen accrued benefit of
participants in the fresh-start group may be increased to
the extent permtted by the nethods provided in Regul ations
section 1.401(a)(4)-13(d)(8), and that such post-fresh-start
date increases to the participants’ frozen accrued benefits
will be disregarded in determ ning whether a plan neets one
of the safe harbors under section 1.401(a)(4)-3(b) of the
regul ations. This LRM provision is optional.)

Sanpl e Pl an Language:

Section 1. If elected by the enployer in section of

t he adoption agreenent, the provisions of sections 1.1
through 5 below will apply to adjust the frozen accrued
benefit of each participant in the fresh-start group

determ ned as of the |atest fresh-start date under the plan,
if, as of that date, the plan contained a benefit fornula
under which the participant’s accrued benefit could be
determned with reference to conpensation earned by the
participant in years beginning after the |latest fresh-start
date occurring before the first plan year beginning on or

after January 1, 1994. 1In the case of a section 412(i)
pl an, the words "projected benefit" and "frozen projected
benefit” will be substituted for "accrued benefit" and

"frozen accrued benefit" respectively, wherever they appear
in this section

(Note to reviewer: The first blank should be filled in with
t he plan section nunber corresponding to the adoption
agreenent | anguage at the end of this LRM 25.)
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(Note to reviewer: The second bl ank should be filled in
with the plan section nunber corresponding to this LRM 25.)

Section 1.1 |If a fresh-start group fails to satisfy the
m ni num cover age requi renents of section 410(b) of the

I nternal Revenue Code for any plan year, the provisions of
sections 1.1 through 5 will not apply for that year or any
subsequent year

A fresh-start group is deened to satisfy the m ninum
coverage requirenents of section 410(b) of the Interna
Revenue Code for any plan year if any one of the follow ng
requirenents is satisfied:

(a) the fresh-start group satisfied the m ni num
coverage requirements of section 410(b) for the first five
pl an years beginning after the fresh-start date;

(b) the fresh-start group satisfied the ratio
percentage test of section 1.410(b)-2(b)(2) of the
regul ations as of the fresh-start date;

(c) the fresh-start group consists of an acquired group
of enpl oyees that satisfied the m ninum coverage
requi renents of section 410(b) (determ ned without regard to
any of the special rules pertaining to certain dispositions
or acquisitions provided in section 410(b)(6)(C)) as of the
fresh-start date; or

(d) the fresh-start date with respect to the fresh-
start group occurs before the first day of the first plan
year beginning on or after January 1, 1994.

Section 1.2. Unit Credit Plans -- Wth respect to plan
years beginning after the |atest fresh-start date, the
current benefit fornmula wll provide each participant in the
fresh-start group a benefit of not |ess than .5% of the
participant’s average annual conpensation tines the
participant’s years of service after the |latest fresh-start
dat e.

Section 1.3. Flat Benefit Plans -- Wth respect to plan
years beginning after the plan’s | atest fresh-start date,
the current benefit formula will provide each participant a
benefit of not |ess than 25% of the participant’s average
annual conpensation. |If a participant will have | ess than
50 years of service under the plan after the | atest fresh-
start date through the year the participant attains nornal
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retirement age (or current age, if later), then such m ni num
percentage will be reduced by multiplying it by the
follow ng ratio:

partici pant’s years of
service after the |atest fresh-start date
50

Section 2. The mninmum benefit in sections 2.1 through 2.3
bel ow take i nto account an enpl oyee’'s past service in
determ ning the participant’s accrued benefit under the plan
and may cause the plan to fail to satisfy the safe harbor
for past service in section 1.401(a)(4)-5(a)(3) of the

I ncone Tax Regul ati ons.

Section 2.1 |If this plan was a defined benefit excess plan
as of the latest fresh-start date, the frozen accrued
benefit of each participant in the fresh-start group wll be
i ncreased, to the extent necessary, if any, so that the base
benefit percentage, determned with reference to all of the
participant’s years of credited service as of the | atest
fresh-start date, is not |ess than 50 percent of the excess
benefit percentage as of the | atest fresh-start date,
determned with reference to all of the participant’s years
of credited service as of the |latest fresh-start date. For
this purpose, a defined benefit excess plan is a defined
benefit plan under which the rate at which enpl oyer-provided
benefits are determned with respect to average annual
conpensati on above the integration |level under the plan is
greater than the rate at which enpl oyer-provi ded benefits
are determned with respect to average annual conpensation
at or below the integration |evel.

Section 2.2 If this plan was a PIA offset plan as of the

| atest fresh-start date,the offset applied to determi ne the
frozen accrued benefit of each participant in the fresh-
start group will be decreased, to the extent necessary, if
any, so that it does not exceed 50 percent of the benefit
determ ned wi thout applying the offset, taking into account
all the participant’s years of credited service as of the

| atest fresh-start date. For this purpose, a PlIA offset
plan is a plan that applies the plan’s benefit rates
uniformy regardl ess of a participant’s conpensation, but
that reduces a participant’s benefit by a stated percentage
of the participant’s primary insurance anount under the
Soci al Security Act.

29



Section 2.3. In the case of a plan other than a plan
described in sections 2.1 and 2.2 above, the frozen accrued
benefit of each participant in the fresh-start group will be
I ncreased, to the extent necessary, if any, in a manner that
is econom cally equivalent to the adjustnent required under
sections 2.1 and 2. 2.

Section 3. |If elected by the enployer in the adoption
agreenent, the frozen accrued benefit (as adjusted under
sections 2.1 through 2.3 above, as applicable) of each
partici pant other than section 401(a)(17) participants in
the fresh-start group wll be adjusted in accordance with
one of the nethods set forth in section 4 below. The frozen
accrued benefit of all section 401(a)(17) participants wl|
be determ ned in accordance with the special adjustnent
applicable to section 401(a)(17) participants in section 5
bel ow.

3.1. A section 401(a)(17) participant includes a Tax Reform
Act of 1986 (TRA ’86) section 401(a)(17) participant as well
as an Omi bus Budget Reconciliation Act of 1993 (OBRA ’'93)
section 401(a)(17) participant. A TRA '86 section
401(a)(17) participant nmeans a partici pant whose accrued
benefit as of a date on or after the first day of the first
pl an year beginning on or after January 1, 1989, is based on
conpensation for a year beginning prior to the TRA ' 86
statutory effective date that exceeded $200,000. An OBRA
'93 section 401(a)(17) participant neans a participant whose
accrued benefit as of a date on or after the first day of
the first plan year beginning on or after January 1, 1994,

i s based on conpensation for a year beginning prior to the
first day of the first plan year beginning on or after
January 1, 1994, that exceeded $150, 000.

Section 4. The frozen accrued benefit of each parti ci pant
in the fresh-start group other than section 401(a)(17)
participants will be adjusted in accordance with one the
foll ow ng nethods, as elected by the enployer in the
adopti on agreenent:

(a) dAd conpensation fraction

Thefrozen accrued benefit of each participant in the fresh-
start group, as adjusted in sections 2.1 through 2.3 above,
as applicable, will be nultiplied by a fraction (not |ess
than 1), the nunerator of which is the participant’s
conpensation for the current plan year, using the sane
definition and conpensation fornula used in determning the
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participant’s frozen accrued benefit, and the denom nator of
which is the participant’s conpensation as of the fresh-
start date, determined in the sane manner as the numerator.

(b) New conpensation fraction

Thefrozen accrued benefit of each participant in the fresh-
start group, as adjusted in sections 2.1 through 2.3 above,

as applicable, will be nultiplied by a fraction (not |ess
than 1), the nunerator of which is the participant’s average
annual conpensation, as defined in section of the

plan, for the current plan year, and the denom nator is the
partici pant’s average annual conpensation as of the fresh-
start date, determned in the sane manner as the nunerator.

(Note to reviewer: The blank should be filled in with the
adopti on agreenent section nunber corresponding to LRM 7.)

(c) Reconstructed conpensation fraction

The frozen accrued benefit of each participant in the fresh-
start group, as adjusted in sections 2.1 through 2.3 above,

as applicable, will be nultiplied by a fraction (not |ess
than 1), the nunerator of which is the participant’s average
annual conpensation, as defined in section of the

plan, for the current plan year, and the denom nator of
which is the participant’s reconstructed average annual
conpensation as of the fresh-start date.

(Note to reviewer: The blank should be filled in with the
adopti on agreenent section nunber corresponding to LRM 7.)

A participant’s "reconstructed conpensation” will be equal
to the participant’s average annual conpensation, as defined
in section ~_of the plan, for the plan year el ected by

the enployer in the adoption agreenent nultiplied by a
fraction, the numerator of which is the participant’s
conpensation for the plan year ending on the | atest fresh-
start date determ ned using the sane conpensation definition
and conpensation formula used to determ ne the participant’s
frozen accrued benefit, and the denom nator of which is the
participant’s conpensation for the selected year, determ ned
in the sane manner as the nunerator.

(Note to reviewer: The blank should be filled in with the
adopti on agreenent section nunber corresponding to LRM 7.)
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For purposes of calculating a participant’s "reconstructed
conpensation”, the selected year wll be the plan year
el ected by the enpl oyer in the adoption agreenent.

(d) Alternative adjustnent

In lieu of applying the fractions in paragraphs 3(a) and
3(b) above, if the enployer elects, a participant’s adjusted
accrued benefit will be determ ned by substituting the
participant’s conpensation (as defined in section of
the plan) for the current plan year determ ned under the
same conpensation fornula and underlying definition of
conpensation used to determ ne the frozen accrued benefit of

each participant in the fresh-start group.

Section 5. |If elected by the enployer in the adoption
agreenent, the frozen accrued benefit of each section
401(a)(17) participant in the fresh-start group will be
adjusted in accordance with the foll ow ng nethod:

Section 401(a)(17) participants who are OBRA ’ 93 section
401(a)(17) participants only:

(1) Determne the frozen accrued benefit of each OBRA ' 93
section 401(a)(17) participant as of the |ast day of the
pl an year begi nning before January 1, 1994.

(2) Adjust the anmount in step 1 by nultiplying it by the
following fraction (not less than 1). The nunerator of the
fraction is the average conpensation of the OBRA ' 93 section
401(a) (17) enpl oyee determ ned for the current year (as
limted by section 401(a)(17)), using the sane definition
and conpensation fornula in effect as of the |last day of the
| ast plan year begi nning before January 1, 1994. The

denom nator of the fraction is the participant’s average
conpensation for the |ast day of the last plan year

begi nni ng before January 1, 1994, using the definition and
conpensation fornmula in effect as of the |ast day of the

| ast plan year begi nning before January 1, 1994.

Section 401(a)(17) participants who are both TRA ' 86 section
401(a)(17) participants and OBRA ' 93 section 401(a)(17)
partici pants:

(1) Determ ne each TRA ' 86 section 401(a)(17) participant’s

frozen accrued benefit as of the |last day of the |ast plan
year begi nning before January 1, 1989.
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(2) Adjust the anmount in step 1 up through the |ast day of
the | ast plan year beginning before the first plan year

begi nning on or after January 1, 1994, by nultiplying it by
the followng fraction (not less than 1). The nunerator of
the fraction is the TRA 86 section 401(a)(17) participant’s
aver age conpensation determned for the current year (as
limted by section 401(a)(17)), using the sane definition
and conpensation fornula in effect as of the |last day of the
| ast plan year begi nning before January 1, 1989. The

denom nator of the fraction is the participant’s average
conpensation for the |ast day of the plan year begi nning
before January 1, 1989, using the definition and
conpensation fornmula in effect as of the |ast day of the

| ast plan year begi nning before January 1, 1989.

(3) Determne the TRA 86 section 401(a)(17) participant’s
frozen accrued benefit as of the last day of the |ast plan
year begi nning before January 1, 1994.

(4) Subtract the anmobunt determined in step 2 fromthe
anount determined in step 3.

(5) Adjust the anmount in step 4 by nultiplying it by the
following fraction (not less than 1). The nunerator of the
fraction is the TRA '86 section 401(a)(17) participant’s
aver age conpensation determned for the current year (as
limted by section 401(a)(17)), using the sane definition
and conpensation fornula in effect as of the |last day of the
| ast pl an year begi nning before January 1, 1994. The
denom nator of the fraction is the participant’s average
conpensation for the |ast day of the plan year begi nning
before January 1, 1994, using the definition and
conpensation fornmula in effect as of the |ast day of the

| ast pl an year begi nning before January 1, 1994.

(6) Adjust the anmount in step 1 by nultiplying it by the
following fraction (not less than 1). The nunerator of the
fraction is the TRA ' 86 section 401(a)(17) participant’s
average conpensation for the current year (as limted by
section 401(a)(17)), using the sane definition of
conpensati on and conpensation fornula in effect as of the

| ast day of the |ast plan year beginning before January 1,
1989. The denomi nator of the fraction is the participant’s
average conpensation for the | ast day of the |ast plan year
begi nni ng before January 1, 1989, using the definition and
conpensation formula in effect as of the |ast day of the

| ast plan year begi nning before January 1, 1989.
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(7) Add the anobunts determned in step 5, and the greater
of steps 6 or 2.

Sanpl e Adoption Agreenent Language:
If elected by the enpl oyer bel ow, each participant’s frozen

accrued benefit will be adjusted in accordance with the
followi ng fraction

[ ] A d conpensation fraction
[ ] New conpensation fraction
[ ] Reconstructed conpensation fraction (my be

selected only if the |atest fresh-start date is
before the first day of the first plan year
begi nning on or after January 1, 1994)

For purposes of calculating a participant’s
"reconstructed conpensation”, the sel ected year
will be the plan year beginning in (the sel ected
year must begin after the |atest fresh-start

date):
( ) 1989
( ) 1990
( ) 1991
( ) 1992
( ) 1993
( ) 1994
[ ] Al ternative adj ust nment
[ ] Speci al adjustnment for section 401(a)(17)

partici pants
26. Current benefit formulas - plans not providing for

permtted disparity
26. Docunent Provi sion.

St at enent of Requirenent: Current benefit formulas --
Pl ans not providing for
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permtted disparity and using
the fractional accrual rule,

| RC 401(a)(4); Regs.
1.401(a)(4)-3(b)(4).

(Note to reviewer: LRM 26 contains |anguage that satisfies
the requirenents of the safe harbor contained in Regul ations
section 1.401(a)(4)-3(b)(4) (safe harbor for plans using the
fractional accrual rule).) For a sanple current benefit
formula for unit credit plans that do not use the fractional
accrual rule, see Provision #1 of LRM #31.)

Unit Credit Pl ans

Sanpl e Adoption Agreenent Language:

Each participant will receive a benefit payable at nornal
retirement age equal to % of average annual
conpensation for each year of credited service up to a

maxi numof (no less than 25) years of credited
service. This benefit is accrued under the fracti onal
accrual rule in section of the plan (other than pl ans

that satisfy section 411(b)(1)(F) of the Internal Revenue
Code) .

(Note to reviewer: The |ast blank above should be filled in
with the plan section that corresponds to the fractional
accrual rule in LRM 31.)

(Note to reviewer: The follow ng | anguage satisfies the
requi renents of the safe harbor for plans using the
fractional accrual rule contained section 1.401(a)(4)-
3(b)(4)(i)(O (1) for a plan that provides for a step inits
benefit fornula; i.e., that provides a rate of benefit that
changes after a certain specified nunber of years of
credited service.)

Sanpl e Adoption Agreenent Language:

Each participant shall receive a benefit payable at nornal
retirement age equal to percent of average annual

conpensation (Rl) per year for the first _ years of
credited service (y) and percent of average annual
conpensation (R2) per year for the next __ years of

credited service (such that the total years of credited
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service taken into account under RL and R2 is not |ess than
33).
If Yis less than 33, R2 will be not |ess than:

(R1) (25-y) (but in no case less than 0),
33-y

and not greater than (R1)(44 - vy).
33-y

This benefit is accrued under the fractional nethod in
section of the plan (other than plans that satisfy

section 411(b)(1)(F) of the Internal Revenue Code).

(Note to reviewer: The |ast blank above should be filled in
with the plan section that corresponds to the fractional
accrual rule in LRM #31.)

Fl at Benefit Pl ans:

Each participant will receive a benefit payable at nornal
retirement age equal to % of average annual
conpensati on (reduced pro rata for the participant’s years
of credited service less than 25). This benefit is accrued
under the fractional nmethod in section of the plan.
(Note to reviewer: The |ast blank above should be filled in
with the plan section that corresponds to the fractional

accrual in LRM #31.)

27. Current benefit formulas - plans providing for permtted
di sparity
27. Docunent Provision.

St atenent of Requirenment: Current benefit formulas --
pl ans providing for permtted
disparity, IRC 8401(a)(4),
8401(a)(5), 8401(l), 8411(b)(1);
Regs. §1.401(a)(4)-3, §1.401(l).
Sample Adoption Agreement Language:

EXCESS BENEFIT PLANS
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A. Subject to the overall permitted disparity limt bel ow,
the current benefit formula under the plan will provide a
benefit payable at nornal retirement age equal to:

(1) () Unit credit:
The sum of (a) and (b) bel ow

(a)(i) % (base benefit percentage) tinmes average
annual conpensation up to the integration |level tines each
year of credited service plus a benefit equal to %
(excess benefit percentage -- not to exceed the base benefit
percentage by nore than the maxi mum excess al |l owance) tines
aver age annual conpensation in excess of the integration
| evel times each year of credited service. The maxi mum
nunber of years of credited service during which permtted
disparity is taken into account under this paragraph will be
_____ (may not exceed 35, and, if benefits after the | atest
fresh-start date are determ ned under the fractional accrual
rule in section of the plan or the plan satisfies

section 411(b)(1)(F) of the Internal Revenue Code, nay not
be | ess than 25).

(a)(ii) The nunber of years of credited service taken
i nto account under paragraph (a)(i) for any participant wl|
not exceed the participant’s cunulative permtted disparity
limt. The participant’s cunulative permtted disparity
limt is equal to 35 m nus the nunber of years credited to
the participant for purposes of the benefit formula or the
accrual nethod under the plan under one or nore qualified
plans or sinplified enpl oyee pensions (whether or not
term nated) ever maintai ned by the enployer, other than
years for which a participant earned a year of credited
service under the benefit fornula in paragraph (a)(i). For
pur poses of determning the participant’s cunul ative
permtted disparity limt, all years ending in the sane
cal endar year are treated as the sane year. |If the
participant’s cunul ative permtted disparity limt is |less
than the period of years specified in paragraph (a)(i), then
for years after the participant reaches the cunul ative
permtted disparity limt and through the end of the period
specified in paragraph (a)(i), the participant’s benefit
will be equal to the excess benefit percentage, or, if the
participant’s benefit after the |latest fresh-start date is
not accrued under the fractional accrual rule and the plan
does not satisfy section 411(b)(1)(F) of the Code, 133 1/3
percent of the base benefit percentage, if |esser, tines
aver age annual conpensati on.
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(b (not to exceed the lesser of: (1) the excess
benefit percentage, and (2) 133 1/3 percentof the base
benefit percentage, tines average annual conpensation for
each year of credited service after the nunber of years of
credited service taken into account in paragraph (a). |If,
however, benefits after the |atest fresh-start date are
accrued under the fractional accrual rule or the plan
satisfies section 411(b)(1)(F) of the Internal Revenue Code,
then for each year of credited service after the years of
credited service taken into account in paragraph (a), this

percentage will be equal to the excess benefit percentage.
The maxi mum nunber of years of credited service taken into
account under this paragraph (b) will be (if

benefits after the latest fresh-start date are accrued under
the fractional accrual rule or the plan satisfies section
411(b) (1) (F) of the Code, the nunber of years entered nust
be no I ess than 35 m nus the nunber of years of credited
service taken into account in paragraph (a)).

For purposes of the precedi ng paragraph(s), the maxi mum
excess allowance is, with respect to benefits under the plan
for any year of credited service, the |l esser of (1) the base
benefit percentage or (2) the applicable factor determ ned
fromTable | or Il in section B bel ow

If a participant begins receiving benefits at an age ot her
than normal retirement age, the participant’s benefit wll
be determ ned in accordance with section of the plan.
(Note to reviewer: The blank in the previous sentence
should be filled in with the section nunber of the plan that
corresponds to LRM 27B.)

Overall permtted disparity limt: For any plan year this
pl an benefits any participant who benefits under another
qualified plan or sinplified enpl oyee pension maintained by
the enpl oyer that provides for permtted disparity (or

i mputes permtted disparity), the benefit for each

partici pant under this plan will be equal to the base
benefit percentage tinmes the participant’s average annual
conpensation. If this paragraph is applicable, this plan
will have a fresh-start date on the |ast day of the plan
year preceding the plan year in which this paragraph is
first applicable. 1In addition, if in any subsequent plan
year this plan no | onger benefits any partici pant who al so
benefits under another qualified plan or sinplified enployee
pensi on mai ntai ned by the enployer that provides for
permtted disparity (or inputes permtted disparity), this
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plan will have a fresh-start date on the |ast day of the
pl an year preceding the plan year in which this paragraph is
no | onger applicable. For purposes of determ ning the
participant’s overall permtted disparity limt, all years
ending in the sane cal endar year are treated as the sane
year.

(2) ( ) Flat Benefit

_____ % (base benefit percentage) tines average annual
conpensation up to the integration |level plus a benefit
equal to % (excess benefit percentage -- not to exceed
t he base benefit percentage by nore than the maxi num excess
al l owance) tinmes average annual conpensation in excess of

the integration level for the plan year.

For purposes of the precedi ng paragraph(s), the maxi num
excess all owance is equal to the lesser of: (1) the base
benefit percentage or (2) the applicable factor determ ned
fromTable | or Il in section B below, nultiplied by 35.

If a participant begins receiving benefits at an age ot her
than normal retirement age, the participant’s benefit wll
be determ ned in accordance with section of the plan.
(Note to reviewer: The blank in the precedi ng paragraph
should be filled in with the plan section nunber that
corresponds to LRM 27B.)

For participants who are projected to have earned | ess than
35 years of credited service under this plan as of the end
of the plan year in which they attain normal retirenment age
(or current age, if later), the base benefit percentage and
t he excess benefit percentage will be reduced by multiplying
them by a fraction, the nunerator of which is the nunber of
years of credited service the participant is projected to
have earned under this plan as of the end of the plan year
in which the participant attains normal retirenent age (or
current age, if later), and the denom nator of which is 35.

Cumul ative permtted disparity adjustnment: |If the nunber of
the participant’s cunulative permtted disparity years
exceeds 35, the participant’s benefit will be further

adj usted as provided below. A participant’s cunul ative

di sparity years consist of the sumof: (1) the total years
of credited service a participant is projected to have
earned under this plan by the end of the plan year
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containing the participant’s nornal retirenment age, and
subsequent years of credited service, if any, (the total not
to exceed 35), and (2) the nunber of years credited to the
partici pant for purposes of the benefit formula or the
accrual nethod under the plan under one or nore other
qualified plans or sinplified enpl oyee pensions (whether or
not term nated) ever maintained by the enployer (other than
years counted in (1)), and not including any years credited
to the participant under such other qualified plans or
simplified enpl oyee pensions after the participant has
earned 35 years of credited service under this plan). For
pur poses of determning the participant’s cunul ative
permtted disparity limt, all years ending in the sane

cal endar year are treated as the sanme year

If this cunmul ative disparity adjustnent is applicable, the
participant’s benefit will be increased as foll ows:

(A) Subtract the participant’s base benefit percentage from
the participant’s excess benefit percentage (after
nodi fication in accordance with the paragraphs
preceding this cunul ative disparity adjustnent).

(B) Divide the result in (A by the participant’s years of
credited service under the plan projected to the later
of normal retirement age or current age, not to exceed
35 years of credited service.

(© Miltiply the result in (B) by the nunber of years by
whi ch the participant’s cunul ative disparity years
exceed 35.

(D) Add the result in (C) to the participant’s base benefit
percentage determned prior to this cunulative
di sparity adj ustnent.

Overall permtted disparity limt: For any plan year this
pl an benefits any participant who benefits under another
qualified plan or sinplified enpl oyee pension maintained by
the enpl oyer that provides for permtted disparity (or

i mputes permtted disparity), the benefit for each

partici pant under this plan will be equal to the base
benefit percentage times the participant’s average annual
conpensation. For participants who are projected to have
earned | ess than 35 years of credited service under this
plan as of the end of the plan year in which they attain
normal retirenent age, (or current age, if later), the
percentage in the preceding sentence will be nultiplied by a
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fraction (not nore than one), the nunmerator of which is the
nunber of the participant’s years of credited service the
participant is projected to have earned under this plan as
of the end of the plan year in which the participant attains
normal retirenent age (or current age, if later), and the

denom nator of which is 35. [If this paragraph is
applicable, this plan will have a fresh-start date on the

| ast day of the plan year preceding the plan year in which
this paragraph is first applicable. In addition, if in any

subsequent plan year this plan no | onger benefits any
partici pant who al so benefits under another qualified plan
or sinplified enployee pension nmaintained by the enpl oyer
that provides for permtted disparity (or inputes permtted
di sparity), this plan will have a fresh-start date on the

| ast day of the plan year preceding the plan year in which
this paragraph is no | onger applicable. For purposes of
determning the participant’s overall permtted disparity
limt, all years ending in the sane cal endar year are
treated as the sane year

OFFSET PLANS
(1) () Unit benefit:
The sum of (a) and (b) bel ow

(a)(i) % (gross benefit percentage) times average
annual conpensation for the plan year tinmes each year of
credited service offset by % (of fset percentage -- not
to exceed the maxi num of fset allowance) tines final average
annual conpensation up to the offset |level tines each year
of credited service. The offset percentage for any
partici pant shall not exceed one-half of the gross benefit
percentage, nultiplied by a fraction (not to exceed one),
the nunerator of which is the participant’s average annual
conpensati on, and the denom nator of which is the
participant’s final average conpensation up to the offset
| evel . The maxi mum nunber of years of credited service
taken into account under this paragraph will be  (may
not exceed35, and, if benefits after the |latest fresh-start
date are determ ned under the fractional accrual rule in
section of the plan or the plan satisfies section
411(b) (1) (F) of the Internal Revenue Code, nmay not be | ess
t han 25).

(a)(ii) The nunber of years of credited service taken

i nto account under paragraph (a)(i) for any partici pant my
not exceed the participant’s cunulative permtted disparity
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limt. The participant’s cunmulative permtted disparity
limt is equal to 35 m nus the nunber of years credited to
the participant for purposes of the benefit formula or the
accrual nethod under the plan under one or nore qualified
plans or sinplified enployee pensions (whether or not

term nated) ever maintained by the enployer, other than
years for which a participant earned a year of credited
service under the benefit fornula in paragraph (a)(i). For
pur poses of determning the participant’s cunul ative
permtted disparity limt, all years ending in the sane

cal endar year are treated as the sane year. |If the
participant’s cunul ative disparity limt is |less than the
period of years specified in paragraph (a)(i), then for
years after the participant reaches the cunulative permtted
disparity limt and through the end of the period specified
i n paragraph (a)(i), the participant’s benefit wll be equal
to the gross benefit percentage, or, if the participant’s
benefit after the latest fresh-start date is not accrued
under the fractional accrual rule and the plan does not
satisfy section 411(b)(1)(F) of the Code, 133 1/3 percent of
the gross benefit percentage reduced by the offset
percentage, if |esser, tinmes average annual conpensati on.

(by % (not to exceed the |esser of: (1) the gross
benefit percentage, and (2) 133 1/3 percent of the gross
benefit percentage reduced by the offset percentage, tines
average annual conpensation for each year of credited
service after the nunber of years of credited service taken
into account in paragraph (a). |f however, benefits after
the latest fresh-start date are accrued under the fracti onal
accrual rule or the plan satisfies section 411(b)(1)(F) of
the Code,then for each year of credited service after the
years of credited service taken into account in paragraph
(a), this percentage will be equal to the gross benefit
percentage. The maxi mum nunber of years of credited service
taken into account under this paragraph (b) will be
(if benefits after the |latest fresh-start date are accrued
under the fractional accrual rule or the plan satisfies
section 411(b)(1)(F) of the Code, the number of years
entered nust be no |less than 35 m nus the nunber of years of
credited service taken into account in paragraph (a)).

For purposes of the precedi ng paragraph(s), the maxi mum

of fset allowance will not exceed the |esser of (1) the
applicable factor fromTable I or Il in section B below, and
(2) one-half of the gross benefit percentage.
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If a participant begins receiving benefits at an age ot her
than normal retirement age, the participant’s benefit wll
be determ ned in accordance with section of the plan.
(Note to reviewer: The blank in the previous sentence
should be filled in with the section nunber of the plan that
corresponds to LRM 27B.)

Overall permtted disparity Iimt: For any plan year this
pl an benefits any partici pant who benefits under anot her
qualified plan or sinplified enpl oyee pension naintained by
t he enpl oyer that provides for permtted disparity (or

I mputes permtted disparity), the benefit for al

partici pants under this plan will be equal to the gross
benefit percentage m nus the offset percentage, tines the
participant’s total average annual conpensation. If this
par agraph is applicable, this plan will have a fresh-start
date on the |ast day of the plan year preceding the plan
year in which this paragraph is first applicable. In
addition, if in any subsequent plan year this plan no | onger
benefits any participant who al so benefits under anot her
qualified plan or sinplified enpl oyee pension maintai ned by
the enpl oyer that provides for permtted disparity (or

i mputes permtted disparity), this plan will have a fresh-
start date on the last day of the plan year preceding the
pl an year in which this paragraph is no | onger applicable.
For purposes of determning the participant’s overall
permtted disparity limt, all years ending in the sane

cal endar year are treated as the sanme year

(2) ( ) Flat Benefit

% (gross benefit percentage) times average annual

conpensation offset by % (of fset percentage -- not to
exceed the maxi mum of fset all owance) tines final average
conpensation up to the offset level. The offset percentage

for any participant shall not exceed one-half of the gross
benefit percentage, nultiplied by a fraction (not to exceed
one), the nunerator of which is the participant’s average
annual conpensation, and the denom nator of which is the
participant’s final average conpensation up to the offset

| evel .

The maxi num of fset all owance will not exceed the | esser of
(1) the applicable factor fromTable I or Il in section B.
bel ow, nmultiplied by 35, and (2) one-half of the gross
benefit percentage.
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If a participant begins receiving benefits at an age ot her
than normal retirement age, the participant’s benefit wll
be determ ned in accordance with section of the plan.
(Note to reviewer: The blank in the precedi ng paragraph
should be filled in with the plan section nunmber which
corresponds to LRM 27B.)

For participants who are projected to have earned | ess than
35 years of credited service under this plan as of the end
of the plan year in which they attain normal retirenment age
(or the current age, if later), both the gross benefit
percentage and the offset percentage will be reduced by

mul tiplying themby a fraction, the nunerator of which is

t he nunber of years of credited service the participant is
projected to have earned under this plan as of the end of
the plan year in which the participant attains normnal
retirement age (or the current age, if later), and the
denom nator of which is 35.

Cumul ative permtted disparity adjustnent: |[|f the nunber
of the participant’s cunulative permtted disparity years
exceeds 35, the offset percentage will be further adjusted
as provided below. A participants cunulative disparity
years consist of the sumof: (1) the total years of
credited service a participant is projected to have earned
under this plan by the end of the plan year containing the
participant’s normal retirenent age and subsequent years of
credited service, if any, (the total not to exceed 35), and
(2) the nunber of years credited to the participant for

pur poses of the benefit fornmula or the accrual nethod under
t he plan under one or nore other qualified plans or
sinplified enpl oyee pensions naintained by the enpl oyer
(other than years counted in (1), and not including any
years credited to the participant under such other qualified
plans or sinplified enployee pension after the participant
has earned 35 years of credited service under this plan).
For purposes of determning the participant’s cumul ative
permtted disparity limt, all years ending in the sane

cal endar year are treated as the sanme year

If this cumul ative disparity adjustnent is applicable, the
of fset percentage will be further adjusted as follows:

(A) Dvide the offset percentage (after nodification in
accordance with the paragraphs preceding this
cunul ative disparity adjustnment) by the participant’s
years of credited service under this plan projected to
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the later of normal retirenent age or current age, not
to exceed 35 years of credited service.

(B) Miltiply the result in (A by the nunber of years by
whi ch the participant’s cunul ative disparity years
exceed 35.

(C Subtract the result in (B) fromthe offset percentage
determ ned prior to this cunulative disparity adjustnent.

Overall permtted disparity limt: For any plan year this
pl an benefits any participant who benefits under another
qualified plan or sinplified enpl oyee pension maintained by
the enpl oyer that provides for permtted disparity (or

i mputes permtted disparity), the benefit for al
participants under this plan will be equal to a percentage
that is equal to the gross benefit percentage m nus the

of fset percentage, tines the participant’s average annual
conpensation. For participants who are projected to have
earned |l ess than 35 years of credited service under this
plan as of the end of the plan year in which they attain
normal retirenment age, (or current age, if later), the
percentage in the preceding sentence will be multiplied by a
fraction (not nore than one), the nunerator of which is the
nunber of the participant’s years of credited service the
participant is projected to have earned under this plan as
of the end of the plan year in which the participant attains
normal retirenment age (or current age, if later), and the
denom nator of which is 35. |If this paragraph is
applicable, this plan wll have a fresh-start date on the

| ast day of the plan year preceding the plan year in which
this paragraph is first applicable. |In addition, if in any
subsequent plan year this plan no | onger benefits any
partici pant who al so benefits under another qualified plan
or sinplified enployee pension mai ntained by the enpl oyer
that provides for permtted disparity (or inputes permtted
disparity), this plan will have a fresh-start date on the

| ast day of the plan year preceding the plan year in which
this paragraph is no | onger applicable. For purposes of
determ ning the participant’s overall permtted disparity
limt, all years ending in the sane cal endar year are
treated as the sane year

B. The applicable factor is the factor derived fromthe
applicabl e tabl e(s) bel ow based on the nornmal retirenent age
under the plan, as specified in section __ of the

adopti on agreenent (determ ned without regard to any years
of participation requirenent), and the plan’s normal form of
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benefit, as specified in section of the adoption
agreenent. If the enployer elects as an integration |evel
in the adoption agreenent option or , Table |
shal |l apply. Oherw se, Table |I shall apply.

(Note to reviewer: The first two blanks in the preceding
par agr aph should be filled in with the adopti on agreenent
section nunbers that correspond to LRV #14 and #41,
respectively. The last two bl anks should be filled in with
t he adoption agreenent section nunbers that correspond to
options 4 and 5 of section C of this LRM 27.)

(Note to reviewer: Section 1.401(1)-3(e) of the regul ations
requires an adjustnentin the 0.75 factor in the maxi num
excess or offset allowance with respect to benefits payable
prior to a participant’s social security retirenent age
using factors set forth in the regulations. The tables

bel ow i ncorporate these factors so that the appropriate
reduction is reflected in the plan’s benefit fornula. Table
| bel ow contains the reduction factors from Table IV of
Regul ati ons section 1.401(1)-3(e)(3) with respect to
benefits commencing before a participant’s normal retirenent
age. The use of certain integration (or offset) levels
requires an additional reduction to the .75 factor (see,

e.g., options 4 and 5 in section C below). Table Il bel ow
contains factors that are the product of the factors from
Table I below and 0.80. Table Il is to be used if the

enpl oyer selects option 4 or 5 in section C below as an
integration (or offset) level.)
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Tabl e |

Nor mal Form of Benefit
Life annuity Life annuity + Life annuity + Life annuity + Life annuity +
5 year certain 10 year certain 15 year certain 20 year certain

Adj ust ment 1.00 0.97 0.91 0.84 0.78
NRA
65 0. 650 0.631 0.592 0.546 0. 507
64 0. 607 0.589 0.552 0.510 0.473
63 0. 563 0. 546 0. 512 0.473 0. 439
62 0. 520 0. 504 0.473 0. 437 0. 406
61 0. 477 0. 463 0.434 0. 401 0.372
60 0.433 0.420 0.394 0. 364 0.338
59 0. 412 0. 400 0. 375 0. 346 0. 321
58 0. 390 0.378 0. 355 0. 328 0. 304
57 0. 368 0. 357 0.335 0. 309 0. 287
56 0. 347 0. 337 0.316 0.291 0.271
55 0. 325 0. 315 0. 296 0.273 0. 254

Table 11

Nor mal Form of Benefit

Life annuity Life annuity + Life annuity + Life annuity + Life annuity +
5 year certain 10 year certain 15 year certain 20 year certain

Adj ust nent 1.00 0.97 0.91 0.84 0.78
NRA
65 0.520 0.504 0.473 0. 437 0. 406
64 0. 486 0.471 0. 442 0. 408 0. 379
63 0. 450 0. 437 0. 410 0.378 0. 351
62 0.416 0. 404 0.379 0. 349 0.324
61 0. 382 0.370 0. 347 0.321 0.298
60 0. 346 0. 336 0. 315 0.291 0. 270
59 0. 330 0. 320 0. 300 0. 277 0. 257
58 0.312 0. 303 0.284 0. 262 0. 243
57 0.294 0. 286 0. 268 0. 247 0.230
56 0.278 0. 269 0. 253 0. 233 0. 217
55 0. 260 0. 252 0. 237 0.218 0. 203

(Note to reviewer: The tables above apply the factors
derived fromthe sinplified table contained in section
1.401(1)-3(e)(3) of the regulations, as applicable to al
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i ndi vidual s, regardless of their social security retirenent
age. As an alternative, the plan could apply the three
separate sets of factors derived fromTable I, Il or IIl in
Regul ati ons section 1.401(1)-3(e)(3) to participants with
social security retirenment ages of 67, 66 and 65, as
applicable.)

(Note to reviewer: 1In the case of an excess plan, al
optional forns of benefit, ancillary benefits, actuari al
factors and other rights, benefits or features provided with
respect to enpl oyer-provided benefits attributable to
conpensation at or below the integration | evel nust be

provi ded on the sane terns as, or on terns at |east as
favorabl e as, those provided with respect to enpl oyer-

provi ded benefits attributable to conpensation above the
integration level. 1In the case of an offset plan, enployer-
provi ded benefits before application of the offset nust be
provi ded on the sane terns as, or on terns at |east as
favorabl e as those used to deternm ne the offset.)

C. The integration level (or offset level) for each plan
year for each participant will be an anmount equal to:

(1) () such participant’s covered conpensation for the plan
year.

(2) () the greater of $10,000 or one-half of the covered
conpensati on of any person who attains social security
retirenment age during the calendar year in which the plan
year begi ns.

3 )ys (a single dollar anpbunt not to exceed
the greater of $10,000 or one-half of covered conpensation
of any person who attains social security retirenment age
during the cal endar year in which the plan year begins).

49  )s$ (a single dollar anpbunt that exceeds the
greater of $10,000 or one-half of covered conpensation of
any person who attains social security retirenent age during
t he cal endar year in which the plan year begins, but not to
exceed the greater of $25,450 or 150% of the covered
conpensati on of an individual attaining social security
retirement age in the current plan year

(5 ( ) auniformpercentage equal to % (greater than

100 percent but not greater than 150 percent of each
participant’s covered conpensation for the current year, and
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in no event in excess of the taxable wage base [for excess
pl ans], or final average conpensation. [for offset plans]

(Note to reviewer: If options 4 or 5 above are selected, the
maxi num excess al |l owance (or maxi num of fset all owance, if
applicable) nust be determined from Table Il above. |If
options 2 or 3 above are selected, in the case of a cal endar
year in which no individual could attain social security
retirement age (the year 2003, for exanple), the rules are
appl i ed using covered conpensation of an individual
attaining social security retirenent age in the preceding
year.)

(Note to reviewer: An M&P plan may contain integration

| evel s (or offset |evels), not specified above that require
greater reductions in the 0.75-percent factor. A plan that
allows the enployer to elect such integration |evels nust
ensure that the maxi num excess or offset allowance is
appropriately limted. Because M&P plans that provide for
disparity nust neet the permtted disparity requirenments of
section 401(l) in form (see section 9.039 of Rev. Proc. 89-
9), these plans may not allow the enployer to el ect the

I nternedi ate anount integration |level (or offset |evel)
under section 1.401(1)-3(d)(5), as that option requires the
enpl oyer to denonstrate conpliance with the denographic
requi renments of section 1.401(1)-3(d)(8).)

(optional provision:)

D. Accruals under the current benefit fornula after the

| atest fresh-start date will be increased by the foll ow ng
cost-of living adjustnent. The cost-of-Iliving adjustnent
applies to fornmer enployees and will comrence at the |ater
of attai nment of age 62 or commencenent of benefits.

The cost-of-living adjustnment will be equal to the |esser
of :
(a) __ % per year, or

(b) the percentage adjustnent to social security benefits
for the year under section 215(i)(2)(A) of the Soci al
Security Act.

27A. Definitions - plans providing for permtted disparity
27A. Docunent Provi sion:
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St at enent of Requirenent: Definitions -- plans providing
for permtted disparity,
Regs. §1.401(1)-1(c),
81.401(a)(4)-13(c).

Sample Plan Language:

1. Covered conpensation. A participant’s covered
conpensation for a plan year is the average (w thout

i ndexi ng) of the taxable wage bases in effect for each

cal endar year during the 35-year period ending with the | ast
day of the cal endar year in which the participant attains
(or will attain) social security retirenent age. No

i ncrease in covered conpensation shall decrease a
participant’s accrued benefit under the plan.

In determning a participant’s covered conpensation for a

pl an year, the taxable wage base for all cal endar years

begi nning after the first day of the plan year is assuned to
be the sane as the taxable wage base in effect as of the
begi nni ng of the plan year for which the determ nation is
bei ng made. Covered conpensation will be determ ned based
on the year designated by the enployer in section of

t he adopti on agreenent.

(Note to reviewer: The blank above should be filled in with

the section of the Adoption Agreement that corresponds with
the sample adoption agreement language immediately following
this Definitions section of LRM #27A.)

A participant’s covered conpensation for a plan year before
the 35-year period ending with the |ast day of the cal endar
year in which the participant attains social security
retirement age is the taxable wage base in effect as of the
begi nni ng of the plan year. A participant’s covered
conpensation for a plan year after such 35-year period is
the participant’s covered conpensation for the plan year
during which the 35-year period ends.

(Note to reviewer: A plan may also define covered
compensation for plan years beginning prior to 1995 as the
average (without indexing) of the taxable wage bases for the
35 calendar years ending with the year prior to the calendar
year an individual attains social security retirement age.)

Sample Adoption Agreement Language:
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Covered conpensation will be determ ned based on the
foll owi ng year

[ ] current plan year

| pl an year (may be the covered
conpensation for a plan year earlier than the current plan
year, provided the earlier plan year is the sane for al
enpl oyees and is not earlier than the later of (A) the plan
year that begins 5 years before the current plan year, and
(B) the plan year beginning in 1989. |If the plan year
entered is nore than five years prior to the current plan
year, the participant’s covered conpensation will be that
determ ned under the covered conpensation table for the plan
year five years prior to the current plan year.)

Sanmpl e Pl an Language:

2. Final average conpensation. [OFFSET PLANS ONLY]

A participant’s final average conpensation is the average of
the participant’s annual conpensation, as defined in section
_____of the plan, fromthe enpl oyer for the 3-consecutive
year period ending with or within the plan year. |If a
participant’s entire period of enploynment with the enpl oyer
is less than three consecutive years, conpensation is
averaged on an annual basis over the participant’'s entire
period of enploynent. Conpensation for any year in excess
of the taxable wage base in effect at the begi nning of such
year shall not be taken into account.

(Note to reviewer: The blank should be filled in with the
pl an section nunber that corresponds to LRM #6.)

(Note to reviewer: The plan nay provide, or an el ection may
be provided in the adoption agreenent, that in determning a
participant’s final average conpensation, the year in which
a participant term nates enploynment nay be di sregarded, as

| ong as such year is disregarded in determning final
average conpensation for all participants.)

3. Taxabl e wage base. Taxable wage base is the contribution
and benefit base in effect under section 230 of the Soci al
Security Act at the beginning of the plan year.

27B. Adjustnents for benefits beginning at a tine other than
normal retirenent age
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27B. Docunent Provi sion:

St at enent of Requi renent: Adj ustnents for benefits
begi nning at a tinme other than
normal retirenent age, Regs.
81.401(1)-3(e).

Section 1.

If benefits commence to a participant at a tinme other than
normal retirenent age, the participant’s accrued benefit
will be multiplied by a fraction, the nunerator of which is
t he annual factor that corresponds to the age at which
benefits conmmence to the participant in the plan’s nornal
form of benefit, and the denom nator of which is the annual
factor that corresponds to the normal retirenment age under
the plan in the nornmal form of benefit.

I f benefits commence to the participant in a formother than
the normal form of benefit, the product in the preceding
paragraph will be actuarially adjusted in accordance with
the provisions of section __ of the plan.

If this plan has had a fresh-start, the limtations in the
precedi ng paragraphs will be applied only to the
participant’s accruals for years for which the plan provides
for the disparity permtted under section 401(1) of the
Code. Al benefit accruals for years for which the plan
does not provide for the disparity permtted under section
401(1) of the Code will be actuarially adjusted in
accordance with the provisions of section ___ of the plan.

(Note to reviewer: The blanks in the preceding two
paragraphs should be filled in with the plan section number
that corresponds to LRM #42. See LRM #51 for actuarial
increases after age 70%.)

The annual factor is the factor derived fromthe applicable
tabl e(s) bel ow based on the normal retirenent age under the
plan, as specified in section of the adoption
agreenent (determ ned without regard to any years of
participation requirenent), and the plan’s normal form of
benefit, as specified in section of the adoption
agreenent. If the enployer elects as an integration |evel
in the adoption agreenent option or , Table I
shal |l apply. Oherw se, Table |I shall apply.
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(Note to reviewer: The first two blanks in the preceding
par agraph should be filled in with the adopti on agreenent
section nunbers that correspond to LRV #14 and #41,
respectively. The last two bl anks should be filled in with
t he adoption agreenent section nunbers that correspond to
options 4 and 5 of section C of LRM #27.)

(Note to reviewer: Section 1.401(1)-3(e) of the regul ations
requires a reduction in the 0.75 factor in the maxi num
excess or offset allowance with respect to benefits payable
prior to a participant’s social security retirenent age
using factors set forth in the regulations. The tables

bel ow i ncorporate these factors.)
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Tabl e |

Nor mal Form of Benefit
Life annuity Life annuity + Life annuity + Life annuity + Life annuity +
5 year certain 10 year certain 15 year certain 20 year certain

Adj ust ment 1.00 0.97 0.91 0. 84 0.78

Age at which

benefits commence
70 1. 048 1.017 0. 954 0. 880 0. 817
69 0. 950 0.922 0. 865 0.798 0. 741
68 0. 863 0. 837 0.785 0.725 0.673
67 0.784 0. 760 0.713 0. 659 0.612
66 0.714 0. 693 0. 650 0. 600 0. 557
65 0. 650 0.631 0. 592 0. 546 0. 507
64 0. 607 0. 589 0. 552 0.510 0.473
63 0. 563 0. 546 0.512 0.473 0.439
62 0. 520 0. 504 0.473 0. 437 0. 406
61 0. 477 0. 463 0.434 0. 401 0.372
60 0.433 0. 420 0.394 0. 364 0. 338
59 0.412 0. 400 0. 375 0. 346 0.321
58 0. 390 0.378 0. 355 0. 328 0. 304
57 0. 368 0. 357 0. 335 0. 309 0. 287
56 0. 347 0. 337 0. 316 0.291 0.271
55 0. 325 0. 315 0. 296 0.273 0. 254

Table 11
Nor mal Form of Benefit
Life annuity Life annuity + Life annuity + Life annuity + Life annuity +
5 year certain 10 year certain 15 year certain 20 year certain

Adj ust ment 1.00 0.97 0.91 0.84 0.78

Age at which

benefits commence
70 0. 838 0.813 0.763 0.704 0. 654
69 0. 760 0. 737 0. 692 0.638 0. 593
68 0. 690 0.670 0.628 0. 580 0. 539
67 0. 627 0. 608 0.571 0.527 0. 489
66 0.571 0. 554 0.520 0. 480 0. 446
65 0. 520 0. 504 0.473 0. 437 0. 406
64 0. 486 0.471 0. 442 0. 408 0. 379
63 0. 450 0.437 0.410 0. 378 0. 351
62 0.416 0. 404 0. 379 0. 349 0.324
61 0. 382 0. 370 0. 347 0. 321 0. 298
60 0. 346 0. 336 0. 315 0. 291 0. 270
59 0. 330 0. 320 0. 300 0.277 0. 257
58 0.312 0. 303 0.284 0. 262 0.243
57 0. 294 0. 286 0. 268 0. 247 0. 230
56 0.278 0. 269 0. 253 0. 233 0. 217
55 0. 260 0. 252 0. 237 0.218 0. 203

(Note to reviewer: The tables above apply the factors
derived fromthe sinplified table contained in section
1.401(1)-3(e)(3) of the regulations, as applicable to al
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i ndi vidual s, regardless of their social security retirenent
age. As an alternative, the plan could apply the three
separate sets of factors derived fromTable I, Il or IIl in
Regul ati ons section 1.401(1)-3(e)(3) to participants with
social security retirenment ages of 67, 66 and 65, as
applicable.)

Section 1.1. Benefits beginning on or after age 55 and on or
before age 70. If benefit paynents commence in a nonth other
than the nonth in which the participant attains the age
specified in the foregoing table, the annual factor will be
determned by straight Iine interpolation in the applicable
t abl e above.

Section 1.2. Benefits beginning before age 55. If benefit

paynments begin before the first day of the nonth in which

the participant attains age 55, the annual factor will be

the actuarial equivalent of the annual factor contained in
t he applicable table above for a benefit commencing in the
nmonth in which the participant attains age 55.

Section 1.3. Benefits beginning after age 70. |If benefit
paynments begin after the first day of the nonth in which the
partici pant attains age 70, the annual factor wll be the
actuarial equivalent of the annual factor contained in the
applicabl e table above for a benefit comencing in the nonth
in which the participant attains age 70.

Section 1.4. A disability benefit, other than a qualified

di sability benefit, comrencing before a participant’s nornal
retirement age will be treated as a benefit subject to the
limtations of this section. A disability benefit is a
qualified disability benefit only if the benefit: (i) is
payabl e under the plan solely on account of a participant’s
disability, as determ ned by the Social Security

Adm ni stration, (ii) termnates no later than the
participant’s normal retirenment age, (iii) is not in excess
of the anpbunt of the benefit that would be payable if the
partici pant had separated from service at normal retirenent
age, and (iv) upon attainnment of early or normal retirenent
age, the participant receives a benefit that satisfies the
accrual and vesting rules of section 411 (and the Incone Tax
Regul ati ons thereunder) w thout taking into account the
disability benefits nmade up to that age.

27C. Enpl oyee contributions - plans providing for permtted
di sparity
27C. Docunent Provision.
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St at enent of Requirenent: Enpl oyee contributions -- plans
providing for permtted
disparity, Regs 81.401(1)-3(h);
81.401(a)(4)-6.

(Note to reviewer: An M&P plan that provides for permitted
disparity may not provide for mandatory employee
contributions that are not allocated to a separate account.)

27D. Permitted disparity with respect to enpl oyer provided
benefits - Fully insured plans
27D. Document Provision.

Statement of Requirement:  Permitted disparity with respect
to employer-provided benefits -
Fully insured 8412(i) plans,
Regs. 81.401(a)(4)-3(b)(5)

(Note to reviewer: If a defined benefit plan is a fully

insured plan within the meaning of IRC sections 411(b)(1)(F)
and 412(i) (LRM #32), the plan satisfies the permitted
disparity rules of section 401(]) if each participant's

benefit under the plan's benefit formula satisfies the
permitted disparity rules applicable to defined benefit

plans, including any required reductions to the maximum
excess allowance, or, if applicable, the maximum offset
allowance. However, the applicable factor as determined
from Tables | or Il in section B of LRM #27 must be further
reduced by multiplying it by a factor of 0.80. Note that no
further adjustments for benefits beginning at a time other
than normal retirement age (see LRM #27B) are required for
8412(i) plans.

27E. Integration with Social Security
27E. Document Provision.

Statement of Requirement:  Integration with Social
Security. IRC 8401(a)(5)(D);
Regs. §1.401(a)(5)-1(e).

Sample Plan Language:
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Section 1. The participant’s enpl oyer-provided accrued
retirement benefit under the plan shall be limted to the
excess (if any) of:

(i) The participant’s final pay fromthe enpl oyer, over

(ii) the product of (a) 50 percent of the participant’s
projected prinmary insurance anount, nultiplied by (b) a
fraction, not to exceed 1, the nunerator of which is the
participant’s nunber of conplete years of covered service
for the enployer under the Social Security Act and the
denom nator of which is 35.

Section 2. As of a plan year, the final pay limtation wll
not be applied to the extent that its application would
result in a decrease in a participant’s accrued benefit as
of the close of the inmediately preceding plan year, or to
the extent that its application would provide a partici pant
wi th an enpl oyer-provided accrued retirenent benefit that is
| ower than the section 416 m ni num benefit required to be
provi ded under the plan with respect to top heavy plan years
and accrued by the participant as of the current plan year.

Section 3. Definitions

3.1 Enployer-provided accrued retirenent benefit. For

pur poses of this section, the enployer-provided accrued
retirement benefit as of a plan year is the participant’s
accrued retirenent benefit under the plan (determ ned on an
actual basis and not a projected basis) attributable to
enpl oyer contributions under the plan.

3.2. Final pay. For purposes of this section, a
participant’s final pay fromthe enpl oyer as of a plan year
is the participant’s conpensation during the twelve
consecutive nonth period (ending wwth or within the 5-plan
year period ending with the plan year in which the
participant term nates enploynent with the enployer) in

whi ch the participant receives the highest conpensation from
the enpl oyer. Conpensation neans conpensation as defined in
section of the plan, including amounts contri buted by
the enpl oyer pursuant to a salary reduction agreenment which
are excludable fromthe participant’s gross inconme under
section 125, section 402(e)(3), section 402(h), or section
403(b) of the Internal Revenue Code.

(Note to reviewer: The blank should be filled in with the
pl an section nunber that corresponds to LRM #6.)
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3.3. Projected primary insurance amount. As of a plan
year, a participant’s projected primary insurance anmount is
the primary insurance anmount (determ ned as of the cl ose of
the plan year) payable to the participant upon attai nnment of
the participant’s social security retirenment age, assuning
the participant’s annual conpensation fromthe enpl oyer
treated as wages for purposes of the Social Security Act
remai ns the sane fromthe plan year until the participant’s
attai nment of social security retirenent age.

The actual conpensation paid to the participant by the

enpl oyer during all periods of service of the participant
for the enployer during which the participant was covered by
the Social Security Act shall be used in determning the
participant’s projected primry insurance amount. Wth
respect to years before the participant’s conmmencenent of
service for the enployer, it will be assuned that the
partici pant received conpensation for such service in an
anount computed by using a six percent salary scale

proj ected backwards fromthe determ nation date to the
participant’s twenty first birthday. However, if the
partici pant provides the enployer wth satisfactory evidence
of the participant’s actual past conpensation for the prior
years treated as wages under the Social Security Act at the
time the conpensati on was earned and the actual past
conpensation results in a smaller projected primary

i nsurance anount, the plan nust use the actual past
conpensati on.

Each participant shall be provided with witten notice of
the participant’s right to supply actual conpensation

hi story, and of the financial consequences of failing to
supply such history. The notice shall be given each tine
the sunmary plan description is provided to the partici pant
and will also be given upon the participant’s separation
fromservice. The notice shall also state that the

partici pant can obtain the actual conpensation history from
the Social Security Adm nistration.

If distribution of a participant’s accrued benefit begins
before the participant’s attai nnent of social security
retirement age (including a benefit commencing at nor nal
retirement age) the projected prinmary insurance anount (as
determ ned under section 3.3) will be reduced by 1/15 for
each of the first five years and 1/30 for each of the next
five years by which the starting date of such benefit
precedes the social security retirenent age of the
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partici pant, and reduced actuarial for each additional year
thereafter.

3.4. Social security retirenment age. Social security
retirement age neans age 65 if the participant attains age
62 before January 1, 2000 (i.e., born before January 1,
1938), age 66 if the participant attains age 62 after
Decenber 31, 1999, but before January 1, 2017 (i.e., born
after Decenber 31, 1937, but before January 1, 1955), and
age 67 if the participant attains age 62 after Decenber 31,
2016 (i.e., born after Decenber 31, 1954).

27F. Retroactive anendnent to conply wi th amendnents nade by
the Social Security Amendnments Act of 1993
27F. Docunent Provi sion.

St at ement of Requirenent: Retroactive anmendnment to conply
w th anmendnents made by the
Soci al Security Amendnents Act
of 1983, Pub. L. 98-21, 1983-2
C.B. 309. Rev. Rul. 86-74, 1986-
1 C.B. 205.

(Note to reviewer: The follow ng sanple plan | anguage nust
be included in M&P pl ans that provide for permtted

di sparity under an offset benefit formula. Such plans nust
be anended effective for plan years beginning after May 27,
1986 (or, in the case of a plan in existence on May 27,

1986, effective for plan years beginning after Decenber 31,
1986) and before January 1, 1989, to conply with section 11
(and 10.02) of Rev. Rul. 71-446, 1971-2 C B. 187, as

nodi fied by Rev. Rul. 86-74, because of increases by the
Soci al Security Act of 1983 in the age at which unreduced

ol d-age i nsurance benefits comence for individuals born
after January 1, 1938 (social security retirenent age). The
foll owm ng sanpl e plan | anguage provi des for adjustnents to

t he maxi num anount of a benefit offset based on the old age
I nsurance benefit payable under the Social Security Act if a
participant retires or termnates service before attaining
social security retirenment age. These adjustnents are in
addition to (on a cumul ative basis) any other adjustnents
required by Rev. Rul. 71-446 (as subsequently nodified) with
respect to the offset under the plan as in effect during the
pl an years for which the anendnent applies.
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The service adjustnment under paragraph (1) is required only
if the plan (before anmendnent) assuned that the participant
woul d continue to receive, after retirement or severance,

i ncome which would be treated as wages for purposes of the
Soci al Security Act. Paragraph (2) is required in al

pl ans.)

Sanmpl e Pl an Language:

(1) The amount of the offset shall not exceed the nmaxi mum
of fset otherw se allowable prior to plan years beginning in
1989 multiplied by a fraction (not to exceed 1):

Actual vears of service at retirenent or severance
Total years of service at social security retirenent age

(2) The anmount of the offset shall not exceed the maxi mum
of fset otherwi se allowable prior to plan years beginning in
1989 (determ ned in accordance with paragraph (1), if
applicable), reduced by 1/15 for each of the first five
years and 1/30 for each of the next five years by which the
starting date of such benefit precedes the social security
retirement age of the participant, and reduced actuarial for
each additional year thereafter.

Soci al security retirenent age neans age 65 if the

partici pant attains age 62 before January 1, 2000 (i.e.,
born before January 1, 1938), age 66 if the partici pant
attains age 62 after Decenber 31, 1999, but before January
1, 2017 (i.e., born after Decenmber 31, 1937, but before
January 1, 1955), and age 67 if the participant attains age
62 after Decenber 31, 2016 (i.e., born after Decenber 31,
1954).

28. Benefit increase - fully insured pl ans
28. Docunent Provi sion:

St at ement of Requirenent: Benefit increase - Fully insured
pl ans, Rev. Rul. 69-251; Insured
pre-retirement death benefits,
IRC 8401(a)(4).

(Note to reviewer: A fully insured plan may provide that
the amount of retirement benefit provided by insurance or
annuity contracts will not be provided or increased until

the participant's compensation is large enough to provide or
increase the retirement benefit by a specified minimum
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anount. This m nimum anount can be no greater than $120 per
year or $10 per nmonth. It can also be expressed in terns of
an increase in the face anount of the pre-retirenent death
benefit under a contract, if the mininmumincrease in face
anount does not exceed $1,000. These mninmuns are al so
applicable to insured pre-retirenent death benefits (but not
retirement benefits) under nonfully insured plans. Such a
plan may require a mnimum not exceeding $1, 000, before it
will provide or increase an insured pre-retirenment death
benefit. For exanple, if the pre-retirenent death benefit
is 100 tines the anticipated nonthly pension, no nore than
$10 per nonth anticipated nonthly pension can be required as
a pre-condition for insuring that death benefit.)

29. Definition of year of participation
29. Docunent Provision:

St at ement of Requirenent: Definition of year of
partici pation (accrual
conmput ati on period), DOL Regs.
§2530.204-2; Regs.
§1.401(a)(26)-6(b)(7),
§1.410(b)-6(f).

Year of Participation - Either one of the following
provisions may be used to define this term.

Sample Plan Language:
Provision #1

Year of participation shall mean a plan year during which a
partici pant either conpletes nore than 500 hours of service
during the plan year or is enployed on the |ast day of the
pl an year.

Provision #2

Year of participation shall nean a plan year during which
the participant conpletes 2,000 hours of service. If the
partici pant either conpletes nore than 500 hours of service
during the plan year or is enployed on the |ast day of the
pl an year but has |ess than 2,000 hours of service during

t he plan year, such participant shall receive an accrual for
such year which bears the sane ratio to a full accrual as
the nunber of hours the participant actually conpletes bears
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to 2,000. Such participant’s benefit for such partial year
shal | be based upon the conpensation the partici pant woul d
have earned if the participant had conpl eted 2,000 hours of
servi ce.

(Note to reviewer: A participant with nore than 500 hours
of service nmust receive at |east a partial accrual,
regardl ess of whether service has term nated.)

(Note to reviewer: A nonstandardized plan may require, as
an option in the adoption agreenment, up to 1,000 hours of
servi ce.

(Note to reviewer: The sanple plan | anguage above provides
that years of participation are determ ned based on the plan
year. A plan may permt enployers to elect in the adoption
agreenent to determ ne years of participation on the basis
of any 12-nonth period ending within the plan year.)

(Note to reviewer: A plan that utilizes elapsed tine in
lieu of counting hours of service may substitute the

conpl etion of either 91 consecutive cal endar days or 3
consecutive cal endar nonths for 500 hours of service in the
above sanpl e | anguage.)

30. Definition of year of credited service
30. Docunent Provision:

St at enent of Requirenent: Definition of year of credited
service, IRC 8401(a)(4) &
8401().

Sample Plan Language:

A participant’s years of credited service shall nean
(subject to any maximumlimtation on the nunber of years of
credited service specified in the adopti on agreenent) the
sumof: (1) the participant’s years of participation
pursuant to section of the plan, and (2) other years
with the enployer specified in the adoption agreenent taken
i nto account under the plan benefit formula.

(Note to reviewer: The blank should be filled in with the
plan section number corresponding to LRM #29.)

31. Fornmula to determ ne accrued benefit
31. Document Provision:
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St at enent of Requirenent: Formula to determ ne accrued
benefit, IRC 8411(b); Regs.
81.411(b)-1.

(Note to reviewer: The following provisions, when used with
the definitions of year of credited service, compensation,
and normal retirement benefit will satisfy the requirements
of section 411(b) of the Code. Only one method need be
used; however, the choice of accrual rule may be limited by
the fresh-start rule elected by the employer.)

Sample Plan Language
Provision #1
- 133 1/3% Rule:

Each participant will accrue a benefit of % of
conpensati on per year of credited service. The nornal
retirement benefit is the total benefit accrued at nornal

retirement age.

(Note to reviewer: The plan can provide a step in its
benefit formula as long as the annual rate at which any
individual who is or could be a participant may accrue
retirement benefits payable at normal retirement age is not
more than 133 1/3% of the annual rate at which he or she
could accrue benefits for any prior plan year.)

Provision #2

- 3% Rul e: (may not be used in plans that provide for
permtted disparity; or with fresh-start options 2 or 3 in
section of the plan).

(Note to reviewer: The blank should be filled in with the

section number of the plan that corresponds to LRM #23.)

A participant’s accrued benefit at any tine shall equal 3
percent of the normal retirenment benefit, nultiplied by the
nunber of years of participation (not in excess of 33-1/3),

I ncluding years after normal retirenment age. For purposes
of determ ning accrued benefits, the normal retirenent
benefit is the benefit to which the partici pant woul d be
entitled if participation comenced at the earliest possible

63



entry age for any individual who is or could be a

partici pant under the plan and if the participant served
continuously until the earlier of age 65 or the nornal
retirement age under this plan. The normal retirenent
benefit to which a participant would be entitled shall be
determned as if the participant continued to earn annual ly
the average rate of conpensation earned during the five (5)
consecutive years of service for which such participant’s
conpensati on was the highest.

(Note to reviewer: The | ast sentence of the sanple | anguage
above woul d be used in a plan with a normal retirenent
benefit based on conpensati on averaged over a five-year
period. Any plan that bases the normal retirenent benefit
on a period of conpensation nust use, for this accrual rule,
the sane period of service (but not to exceed 10 years)

whi ch produces the highest average.)

Provi si on #3

- Fractional rule: (may not be used wth fornula w thout
wear - away fresh-start rule in section of the plan)
(Note to reviewer: The blank should be filled in with the
section nunber of the plan that corresponds to LRM #23.)

A participant’s accrued benefit at any tine equals the
product of the normal retirement benefit multiplied by a
fraction, the nunmerator of which is the nunber of years of
credited service at such tine, and the denom nator of which
I's the nunber of years of credited service the participant
woul d have at the later of the year containing the
participant’s normal retirenent age or the current year.
However, if this plan has had a fresh-start, and after the

| atest fresh-start date, the fresh-start rul e used under the
plan is the fornmula with wear-away, the anmount in the
precedi ng sentence will not be less than the participant’s
frozen accrued benefit. |If this plan has had a fresh-start,
and after the latest fresh-start date, the fresh-start rule
used under the plan is the formula with extended wear-away,
in determning the participant’s accrued benefit with
respect to years of credited service after the | atest fresh-
start date under the fornula w thout wear-away, the
nunerator in the fraction above will be limted to the
participant’s years of credited service after the | atest
fresh-start date.

64



When determ ning the accrued benefit, the normal retirenent
benefit is the annual benefit to which the participant woul d
be entitled if the participant continues to earn annually
until the later of the year containing the participant’s
normal retirenent age or the current year, the participant’s
current average annual conpensation. This rate of
conpensation is conmputed on the basis of average annual
conpensati on taken into account under the plan (but not to
exceed the ten years of service i mediately preceding the
determ nation).

(Note to reviewer: The parenthetical phrase in the sanple
| anguage is required when the normal retirement benefit in
the plan uses a period of conpensation that may exceed ten
years, e.g., career average.)

Ful l'y-1nsured Section 412(i) Plans

(Note to reviewer: Because of the potential for

di scrimnation, fully-insured section 412(i) plans in the
M&P program nust satisfy the safe harbor for section 412(i)
pl ans contained in section 1.401(a)(4)-3(b)(5) of the
regulations. 1In general, to be eligible for this safe

har bor, a section 412(i) plan nust:

1) satisfy the accrual rule of Code section
411(b) (1) (F) (see LRM #32);

2) constitute an insurance contract plan within the
meani ng of Code section 412(i) (see LRM #32);

3) I ncorporate the section 412(i) fresh-start rule in
LRM #23 and the definition of frozen projected
benefit in LRM #32.

4) contain a benefit fornula that woul d satisfy the
requi renents of either Regul ations section
1.401(a)(4)-3(b) (A (i)(O (1) (safe harbor for unit
credit plans using fractional accrual rule) or
(O (2) (safe harbor for flat benefit plans) if the
participant’s stated normal retirenment benefit
accrued ratably over each enpl oyee’s period of plan
partici pation through normal retirenment age.
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5)

6)

7)

8)

9)

provi de that the schedul ed prem um paynents under an
i ndi vi dual or group insurance contract used to fund
an enployee’s normal retirenment benefit are |evel
annual paynents to normal retirenent age (see LRM
#32) ;

provi de that the prem um paynents for an enpl oyee
who continues benefiting after normal retirenent age
are equal to the ampunt necessary to fund additi onal
benefits that accrued under the plan’ s benefit
formula for the plan year (see LRM #32);

apply experience gains, dividends, forfeitures, and
simlar itens solely to reduce future prem uns (see
LRM #87) ;

provide that all benefits are funded through
contracts of the sane series which, anong ot her

requi renents, nust have cash val ues based on the
sanme terns (including interest and nortality
assunptions) and the sane conversion rights. A plan
does not fail to satisfy this requirenent, however,

i f any prospective change in the contract series or

i nsurer applies on the sane terns to all enpl oyees
in the plan (see LRM #32); and

provide that if permtted disparity is taken into
account, the normal retirenment benefit formula
satisfies the requirenents of section 1.401(1)-3 of
the regul ations, and the 0. 75-percent maxi mum excess
or offset allowance is reduced by nultiplying the
factor by an additional 0.80 (see LRM #27D).)

32. Fully-insured - section 412(i) plan rules

32.

Docunent Provi si on:

St at ement of Requirenent: Ful l'y-insured section 412(i)

plan rules IRC 8§ 401(a)(4),
404(a)(2), 403(a), 411(b)()(F),
8412(i); Regs. 81.401(a)(4)-
3(b)(5).

Sample Plan Language:
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(Note to reviewer: This LRM #32 contains m scel | aneous
definitions and rules applicable to fully-insured 8412(i)
plans.

Section A provides the definition of frozen projected

benefit. This definition must be contained in all fully-

insured 8412(i) plans, and must be provided in lieu of LRM
#24 (definition of frozen accrued benefit). Sponsors that
wish to provide employers the option of adjusting the frozen
projected benefit in accordance with Reg. §1.401(a)(4)-13(d)
should also include LRM #25 in their plans.

Section B provides the restriction on past service contained
in the safe harbor for insurance contract plans in Reg.
81.401(a)(4)-3(b)(5) (see number 4 in note to reviewer
preceding this LRM #32).

Section C provides the special accrual rules in
81.411(b)(1)(F) for fully-insured 8412(i) plans, and should
be used instead of the accrual rules in LRM #31.)

Sample Plan Language:
[A. DEFINITION OF FROZEN PROJECTED BENEFIT]:

The participant’s frozen projected benefit is equal to the
participant’s projected benefit under the plan on the | atest
fresh-start date (or the date the participant term nated
service, if earlier) multiplied by a fraction, the nunerator
of which is the nunber of years of credited service as of
the |latest fresh-start date, and the denom nator of which is
the total nunber of years of credited service plus years of
service projected through the |ater of the year the

partici pant attains normal retirenent age or the current
pl an year.

If, as of the participant’s |latest fresh-start date, the
anount of a participant’s frozen projected benefit was
limted by the application of section 415 of the Internal
Revenue Code, the participant’s frozen projected benefit
will be increased for years after the latest fresh-start
date to the extent permtted under section 415(d) (1) of the
I nternal Revenue Code. In addition, the frozen projected
benefit of a participant whose frozen projected benefit

I ncl udes the top-heavy m ni nrum benefits provided in section
of the plan will be increased to the extent necessary
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to conply with the average conpensati on requirenent of
section 416(c)(1)(D)(i).

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #70.)

I[f: (1) the plan’s normal form of benefit in effect on the
participant’s |atest fresh-start date is not the sane as the
normal form under the plan after such fresh-start date
and/or (2) the normal retirenment age for any participant on
that date was greater than the nornmal retirenment age for
that participant under the plan after such fresh-start date,
the frozen projected benefit will be expressed as an
actuarially equivalent benefit in the normal form under the
plan after the participant’s |atest fresh-start date,
comencing at the participant’s normal retirenent age under
the plan in effect after such |atest fresh-start date.

If the plan provides a new optional formof benefit with
respect to a participant’s frozen projected benefit, such
new optional form of benefit will be provided with respect
to each participant’s entire projected benefit, and the
participant’s projected benefit mnus the participant’s
frozen projected benefit wll be equal to at |east .5%tines
the participant’s years of service after the fresh-start
date, up to and including the year the participant attains
normal retirenent age (or current age, if later).

[B. RESTRICTIONS ON PAST SERVI CE | N BENEFI T FORMULA :

The current benefit formula may not recogni ze years of
service before an enpl oyee conmences participation in the
plan. Notw thstanding the foregoing, a plan with a current
benefit fornula that was adopted and in effect on Septenber
19, 1991, may continue to recogni ze years of service prior
to an enployee’s participation in the plan to the extent
provided in the plan on such date. The preceding sentence
does not apply with respect to an enpl oyee who first becones
a participant in the plan after that date.

[C. SECTION 412(i) PLAN ACCRUAL RULES]:

This plan is funded exclusively by the purchase of

I ndi vi dual insurance contracts, except for any top-heavy
sidefund trust maintained for purposes of neeting the

m ni mrum benefit requirenents of Internal Revenue Code
section 416(c). Contacts will be purchased to provide al
benefits under the plan.
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Al'l contracts will provide for |evel annual prem um paynents
to be paid for the period comencing with the date that each
i ndi vi dual becane a participant in the plan (or, in the case
of an increase in benefits, comencing at the tinme such

i ncrease becones effective) and extending to the nornal
retirement age for each such individual

Benefits provided by the plan are equal to the benefits
provi ded under each contract at nornal retirenent age under
the plan and are guaranteed by an insurance carrier

(l'i censed under the laws of a state to do business with the
plan) to the extent prem uns have been paid.

The prem um paynents for a participant who continues
benefiting after nornmal retirement age are equal to the
anount necessary to fund additional benefits that accrued
under the plan’s benefit formula for the plan year.

Al'l benefits are funded through contracts of the sanme series
whi ch nust have cash val ues based on the same terns
(including interest and nortality assunptions) and the sane
conversion rights. A plan does not fail to satisfy this
requi renent, however, if any prospective change in the
contract series or insurer applies on the sanme terns to al
participants in the plan.

No rights under any contracts will be subject to a security
Interest at any tine, and no policy |oans, including |oans
to participants, will be nmade at any tine.

Each participant’s accrued benefit as of any applicable date
IS the cash surrender value of the participant’s insurance
contracts, or, if greater, the cash surrender val ue the
participant’s insurance contracts woul d have had on such
applicable date if (A) prem uns payable for such
participant’s years of participation for the current plan
year and all prior plan years under such contracts had been
pai d before | apse and (B) no rights under such contracts had
been subject to a security interest at any tinme, and (C) no
policy |oans were outstanding at any tine.

(Note to reviewer: Additional benefits may have to be
provi ded when the plan is top-heavy. These benefits nmay be
funded as fully insured or by a sidefund trust w thout
affecting the plan’s status as satisfying the above
described fully insured requirenment. See Regul ations
section 1.416-1 Q%A M 17 and LRM #70.)
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33. Pre-ERI SA accrual s
33. Docunent Provi sion:

St at enent of Requirenent: Pre- ERI SA accrual s, | RC
8411(b)(I)(D); Regs. §1.411(b)-
1(c).

For plan years begi nning before section 411 of the Internal
Revenue Code is applicable hereto, the participant’s accrued
benefit shall be the greater of that provided by the plan,
or ¥ of the benefit which would have accrued had the

provisions of article been in effect. In the event the

accrued benefit as of the effective date of section 411 of

the Internal Revenue Code is less than that provided by

article such difference shall be accrued in accordance

with article .

(Note to reviewer: The sponsor should insert the article
nunber that corresponds to the plan section that provides
for benefit accrual rates.)

34. Definition of normal retirement benefit
34. Docunment Provi sion:

St at enent of Requirenent: Definition of normal retirenent
benefit, IRC 8411(a)(9); Regs.
81.411(a)-7(c).

Sample Plan Language:

The normal retirenent benefit of each participant shall not
be | ess than the | argest periodic benefit that would have
been payable to the participant upon separation from service
at or prior to normal retirenment age under the plan

excl usive of social security supplenents, prem uns on
disability or terminsurance, and the value of disability
benefits not in excess of the normal retirenment benefit.

For purposes of conparing periodic benefits in the sane
form commencing prior to and at normal retirenment age, the
greater benefit is determ ned by converting the benefit
payabl e prior to normal retirenment age into the sanme form of
annuity benefit payable at nornmal retirement age and
conparing the amount of such annuity paynents. |In the case
of a top-heavy plan, the normal retirenment benefit shall not
be smaller than the m ni mum benefit to which the participant
is entitled under section



(Note to reviewer: The sponsor should insert the section
nunber of the plan that corresponds to LRM #70.)

35. Accrual limtations based upon age not permtted
35. Docunent Provi sion:

Statenment of Requirenent: Accrual limtations based upon
age not permtted, IRC
8411(b)(1)(H).

(Note to reviewer: The sponsor must delete any plan
provision that discontinues the accrual of benefits or
reduces the rate of accruals solely on account of the
participant's attainment of any specified age.

EMPLOYEE CONTRIBUTIONS

(Note to reviewer: Pursuant to Revenue Procedures 89-9,
section 9.0315, and 90-21, section 5.06, plans may provide
for contributions that are subject to the special
nondiscrimination requirements of section 401(m) only if the
plan includes a qualified CODA under section 401(k) or if
the plan either designates the sponsoring organization as
plan administrator or obligates the sponsoring organization
to (1) maintain records that enable it to monitor adopting
employer's compliance with the requirements of section
401(m); (2) perform the section 401(m) actual contribution
percentage test for adopting employers on an annual basis;
and (3) notify adopting employers if they are required to
correct excess aggregate contributions. The following LRM
#36 applies to plans precluded from providing employee
contributions pursuant to the above, that nonetheless
permitted employee contributions for plan years beginning
after December 31, 1986, or which may be adopted as
amendments to plans which permitted such contributions. LRM
##37 and 38 are required for plans which have ever permitted
such employee contributions. LRM #39 is required if the
plan permitted deductible employee contributions prior to
January 1, 1987.

36. Enpl oyee contributions - ACP test
36. Document Provision:
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St at enent of Requirenent: Contri butions subject to ACP
test, IRC 8401(m); Rev. Proc.
89-9, §9.0315, §9.0318,
§10.0712.

(Note to reviewer: This provision must be included if the
plan permitted employee contributions that are allocated to
a separate account for any plan year beginning after
December 31, 1986.)

Sample Plan Language:

Beginning with the plan year in which this plan is adopted
by the enployer, this plan will no | onger accept enpl oyee
contributions which are allocated to a separate account.
Enpl oyee contributions for plan years beginning after
Decenber 31, 1986, together with any nmatching contributions
as defined in section 401(m of the Internal Revenue Code,
will be limted so as to nmeet the nondiscrimnation test of
section 401(m.

(Note to reviewer: The following LRM provisions ##37 and 38
are required if the plan permitted nondeductible voluntary
employee contributions prior to the first plan year after

the plan year in which the employer adopts this plan.)

37. Separate account - enployee contributions
37. Document Provision:

Statement of Requirement:  Separate account-Employee
contributions, IRC 8411(d)(5);
Regs. 81.411(c)-1(b); Rev. Rul.
80-155.

Sample Plan Language:

A separate account shall be maintained for the nondeductible
vol untary enpl oyee contributions of each participant. The
assets of the plan wll be valued annually at fair market
value as of the last day of the plan year. On such date,

t he earnings and | osses of the plan attributable to the
accunul at ed nondeducti bl e voluntary contributions will be
all ocated to each participant’s nondeductible voluntary
contributions account in the ratio that such account bal ance
bears to all such account bal ances.
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38. Nonforfeitability of enployee contributions
38. Docunent Provi sion:

Statenent of Requirenent: Nonforfeitability of enployee
contributions, IRC 8411 (a)(l).

Sample Plan Language : Enpl oyee voluntary contri butions (as
adj usted for investnent experience) shall be nonforfeitable
at all tines.

39. Deducti bl e voluntary enpl oyee contributions
39. Document Provision:

Statement of Requirement:  Deductible voluntary employee
contributions, IRC 8§219.

(Note to reviewer: The following provision is required if
the plan permitted deductible employee contributions prior
to January 1, 1987.)

Sample Plan Language:

The plan adm nistrator will not accept deductibl e enpl oyee
contributions which are made for a taxable year beginning
after Decenber 31, 1986. Contributions nade prior to that
date will be maintained in a separate account which will be
nonforfeitable at all tines. The assets of the plan will be
val ued annual ly at fair market value as of the | ast day of
the plan year. On such date, the earnings and | osses of the
plan attributable to the accunul ated deducti bl e voluntary
contribution will be allocated to each participant’s
deducti bl e voluntary contributions account in the ratio that
such account bal ance bears to all such account bal ances. No
part of the deductible voluntary contribution account w |
be used to purchase |ife insurance. Subject to section
_____ , joint and survivor annuity requirenments (if
applicable), the participant may w thdraw any part of the
deducti bl e voluntary contributi on account by making a
witten application to the plan

adm ni strator.

SECTION 415 LIMITATIONS

40. Limtations on benefits
40. Document Provision:
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Statement of Requirement: Limitation on benefits, IRC 8415,
IRC 8419A(d); Regs. 81.415-1; Rev. Proc. 89-9, §9.0317;
Notice 83-10, 1983-1 C.B. 536; Notice 87-21, 1987-1 C.B.
458; Rev. Rul. 98-1, 1998-2 I.R.B. 5.

Sample Plan Language:

Article : Limtation on Benefits

Section |. This section, except for section 1.3, applies
regardl ess of whether any participant is or has ever been a
participant in another qualified plan maintained by the
adopting enployer. |If any participant is or has ever been a
participant in another qualified plan maintained by the

enpl oyer, or a welfare benefit fund, as defined in section
419(e) of the Internal Revenue Code, nmintained by the

enpl oyer, or an individual nedical account, as defined in
section 415(1)(2) of the Internal Revenue Code, maintained
by the enpl oyer, or a sinplified enpl oyee pension, as
defined in section 408(k) of the Internal Revenue Code,

mai nt ai ned by the enpl oyer, that provides an annual addition
as defined in section 5.1, section 2 is also applicable to
that participant’s benefits.

Section 1.1. The annual benefit otherw se payable to a
participant at any tinme will not exceed the maxi num

perm ssible anount. |f the benefit the participant woul d
otherwi se accrue in a limtation year woul d produce an
annual benefit in excess of the maxi num perm ssi bl e anount,
the rate of accrual will be reduced so that the annual
benefit will equal the maxi mum perm ssi bl e anount.

Section 1.2. If a participant has nade nondeducti bl e

enpl oyee contributions, or nmandatory enpl oyee contributions
as defined in § 411(c)(2)(C) of the Internal Revenue Code,

under the terms of this plan, the amount of such

contributions is treated as an annual addition to a

qualified defined contribution plan, for purposes of

sections 1.1 and 2.2 of this article.

Section 2. This section applies if any participant is

covered, or has ever been covered, by another plan
maintained by the employer, including a qualified plan, a
welfare benefit fund, or an individual medical account, or a
simplified employee pension that provides an annual addition
as described in section 4.1.
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Section 2.1. If a participant is, or has ever been, covered
under nore than one defined benefit plan nmaintained by the
enpl oyer, the sumof the participant’s annual benefits from
all such plans may not exceed the maxi mum perm ssi bl e
anount. The enployer will choose in section of the

adoption agreenent the nethod by which the plans will neet
this limtation.

Section 2.2. If the enployer maintains, or at any tine

mai nt ai ned, one or nore qualified defined contribution plans
covering any participant in this plan, a welfare benefit
fund, an individual nedical account, or a sinplified

enpl oyee pension, the sumof the participant’s defined
contribution fraction and defined benefit fraction will not
exceed 1.0 in any limtation year, and the annual benefit

ot herwi se payable to the participant under this plan wll be
limted in accordance with section of the adoption
agr eenent .

Section 3. In the case of an individual who was a

partici pant in one or nore defined benefit plans of the
enpl oyer as of the first day of the first limtation year
begi nni ng after Decenber 31, 1986, the application of the
limtations of this article shall not cause the maxi num
perm ssi bl e anount for such individual under all such
defined benefit plans to be |l ess than the individual’s Tax
Ref orm Act of 1986 (TRA '86) accrued benefit. The preceding
sentence applies only if such defined benefit plans net the
requi renents of section 415 of the Internal Revenue Code,
for all limtation years beginning before January 1, 1987.

Section 4. In the case of an individual who was a
participant in one or nore defined benefit plans of the
enployer as of the first day of the first limtation year
beqgi nni ng after Decenber 31, 1994, the application of the
limtations of this article shall not cause the maxi num
pern ssi bl e anount for such individual under all such
defined benefit plans to be less than the individual’s
Retirenent Protection Act of 1994 (RPA '94) old | aw benefit.
The preceding sentence applies only if such defined benefit
plans met the requirements of § 415 of the Internal Revenue

Code on December 7, 1994

Section 5. Definitions.
Section 5.1. Annual additions: The sum of the following

amounts credited to a participant's account for the
limitation year:
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(i) enpl oyer contri butions;
(ii) enployee contributions,
(iii) forfeitures,

(iv) amounts allocated after March 31, 1984, to an

I ndi vi dual nedical account that is part of a pension or
annuity plan maintained by the enployer are treated as
annual additions to a defined contribution plan. Al so,
anounts derived fromcontributions paid or accrued
after Decenber 31, 1985, in taxable years ending after
such date, that are attributable to post-retirenent

medi cal benefits allocated to the separate account of a
key enpl oyee (as defined in section 419A(d)(3) of the

I nternal Revenue Code) under a welfare benefit fund are
treated as annual additions to a defined contribution
pl an; and

(v) allocations under a sinplified enpl oyee pension.

Section 5.2. Annual benefit: A retirement benefit under
the plan which is payable annually in the formof a straight
life annuity. Except as provided bel ow, a benefit payable
in a formother than a straight life annuity nust be
adjusted to an actuarial equivalent straight life annuity
before applying the limtations of this article.__For
l[imtation years beqgi nning before January 1, 1995, such
actuarially equivalent straight life annuity is equal to the
greater of the annuity benefit conputed using the interest
rate specified in the plan for adjusting benefits in the
same formor 5 percent. For limtation years begi nning
after Decenber 31, 1994, the actuarially equival ent straight
life annuity is equal to the greater of the annuity benefit
conputed using the interest rate and nortality table (or
other tabular factor) specified in the plan for adjusting
benefits in the sane form and the annuity benefit conputed
using a 5 percent interest rate assunption and the
applicable nortality table defined in section of the
plan. |In determning the actuarially equival ent straight
life annuity for a benefit formother than a nondecreasing
annuity payable for a period of not |less than the |ife of
the participant (or, in the case of a qualified
pre-retirenent survivor annuity, the life of the surviving
spouse), or decreases during the life of the partici pant
nerely because of (a) the death of the survivor annuitant
(but only if the reduction is not bel ow 50% of the annual
benefit payable before the death of the survivor annuitant),
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or (b) the cessation or reduction of Social Security
supplenments of qualified disability paynents (as defined in
§ 401(a)(11), "the applicable interest rate", as defined in

section of the plan, will be substituted for "a 5

percent interest rate assumption” in the preceding sentence.

No actuarial adjustment to the benefit is required for (a)

the value of a qualified joint and survivor annuity, (b)

benefits that are not directly related to retirement

benefits (such as the qualified disability benefit, pre-

retirement death benefits, and post-retirement medical

benefits), and (c) the value of post-retirement cost-of-

living increases made in accordance with section 415(d) of

the Internal Revenue Code and section 1.415-3(c)(2)(iii) of

the Income Tax Regulations. The annual benefit does not

include any benefits attributable to employee contributions

or rollover contributions, or the assets transferred from a

gualified plan that was not maintained by the employer.

(Note to reviewer: The bl anks above should be filled in with
the sections of the plan that specify applicable nortality
tabl e and applicable interest rate and that correspond to
sections 3 and 2 of LRM #42.)

Section 5.3. Compensation: As elected by the employer in
the adoption agreement, compensation shall mean one of the
following:

(1) Information required to be reported under sections 6041,
6051, and 6052 of the Internal Revenue Code (wages, tips,
and other compensation as reported onForm W-2).
Compensation is defined as wages, within the meaning of
section 3401(a), and all other payments of compensation to
an employee by the employer (in the course of the employer's
trade or business) for which the employer is required to
furnish the employee a written statement under sections
6041(d), and 6051(a)(3), and 6052. Compensation must be
determined without regard to any rules under section 3401(a)
that limit the remuneration included in wages based on the
nature or location of the employment or the services
performed (such as the exception for agricultural labor in
section 3401(a)(2)).

(2) Section 3401(a) wages. Compensation is defined as wages
within the meaning of section 3401(a) for the purposes of
income tax withholding at the source but determined without
regard to any rules that limit the remuneration included in
wages based on the nature or location of the employment or
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the services perforned (such as the exception for
agricultural |abor in section 3401(a)(2)).

(3) 415 safe-harbor conpensation. Conpensation is defined
as wages, salaries, and fees for professional services and
ot her amounts received (W thout regard to whether or not an
anount is paid in cash) for personal services actually
rendered in the course of enploynent with the enpl oyer

mai ntaining the plan to the extent that the anmounts are

I ncludabl e in gross incone (including, but not limted to,
commi ssi ons paid sal esnmen, conpensation for services on the
basis of a percentage of profits, comm ssions on insurance
prem uns, tips bonuses, fringe benefits, and rei nbursenents,
or other expense all owances under a nonaccountable plan (as
described in 1.62-2(c)), and excluding the follow ng:

(a) Enployer contributions to a plan of deferred
conpensati on which are not includible in the enployee’s
gross incone for the taxable year in which contributed, or
enpl oyer contributions under a sinplified enpl oyee pension
to the extent such contributions are deductible by the
enpl oyee, or any distributions froma plan of deferred
conpensati on;

(b) Anmounts realized fromthe exercise of a non-qualified
stock option, or when restricted stock (or property) held by
t he enpl oyee either becones freely transferable or is no

| onger subject to a substantial risk of forfeiture;

(c) Anmounts realized fromthe sale, exchange or other
di sposition of stock acquired under a qualified stock
option; and

(d) other anpunts which received special tax benefits, or
contributions nade by the enpl oyer (whether or not under a
sal ary reduction agreenent) towards the purchase of an
annuity contract described in section 403(b) of the Internal
Revenue Code (whether or not the contributions are actually
excl udabl e fromthe gross incone of the enployee).

For any sel f-enployed individual conpensation will nean
earned i ncone.

For limtation years beginning after Decenber 31, 1991, for
pur poses of applying the limtations of this article,
conpensation for a limtation year is the conpensation
actually paid or made avail able during such limtation year.
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For limtation years beginning after Decenber 31, 1997, for
pur poses of applying the limtations of this article,
conpensati on paid or nade available during such limtation
year shall include any elective deferral (as defined in Code
§ 402(9)(3)), and any amount which is contributed or

deferred by the employer at the election of the employee and

which is not includible in the gross income of the employee

by reason of 8§ 125 or 457.

Section 5.4. Defined benefit dollar limitation: $90,000.

Effective on January 1 of each year the $90,000 limitation
above will be automatically adjusted under section 415(d) of

the Internal Revenue Code in such manner as the Secretary

shall prescribe. The new limitation will apply to

limitation years ending within the calendar year of the date

of the adjustment.

Section 5.5. Defined benefit fraction: A fraction, the

numerator of which is the sum of the participant's projected

annual benefits under all the defined benefit plans (whether

or not terminated) maintained by the employer, and the
denominator of which is the lesser of 125 percent of the

dollar limitation determined for the limitation year under

sections 415(b)(1)(A) and (d) of the Internal Revenue Code
or 140 percent of the highest average compensation,

including any adjustments under section 415(b)(5) __ ofthe
Internal Revenue Code, both in accordance with section 5.10
below .

Notwithstanding the above, if the participant was a
participant as of the first day of the first limitation year
beginning after December 31, 1986, in one or more defined
benefit plans maintained by the employer which were in
existence on May 6, 1986, the denominator of this fraction
will not be less than 125 percent of the sum of the annual
benefits under such plans which the participant had accrued
as of the close of the last limitation year beginning before
January |, 1987, disregarding any changes in the terms and
conditions of the plans after May 5, 1986. The preceding
sentence applies only if the defined benefit plans
individually and in the aggregate satisfied the requirements
of section 415 for all limitation years beginning before
January 1, 1987.

Section 5.6. Defined contribution fraction: A fraction,

the numerator of which is the sum of the annual additions to
the participant's account under all the defined contribution
plans (whether or not terminated) maintained by the employer
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for the current and all prior limtation years, (including
the annual additions attributable to the participant’s
nondeducti bl e enpl oyee contributions to this and all other
defined benefit plans (whether or not term nated) maintained
by the enpl oyer, and the annual additions attributable to
all welfare benefit funds or individual nedical accounts and
sinplified enpl oyee pensions nai ntai ned by the enpl oyer),
and the denom nator of which is the sumof the maxi num
aggregate anmounts for the current and all prior limtation
years of service with the enployer (regardl ess of whether a
defined contribution plan was nmai ntai ned by the enpl oyer).

The maxi num aggregate anount in any limtation year is the
| esser of (1) 125 percent of the dollar limtation under

8§ 415(c)(1)(A) of the Internal Revenue Code after adjustment
under 8 415(d), or (2) 35 percent of the participant's
compensation for such year.

The annual addition for any limitation year beginning before
January 1, 1987, shall not be recomputed to treat all
employee contributions as annual additions.

If the employee was a participant as of the first day of the
first limitation year beginning after December 31, 1986, in
one or more defined contribution plans maintained by the
employer which were in existence on May 6, 1986, the
numerator of this fraction will be adjusted if the sum of

this fraction and the defined benefit fraction would

otherwise exceed 1.0 under the terms of this plan. Under
the adjustment, an amount equal to the product of (l) the
excess of the sum of the fractions over 1.0 times (2) the
denominator of this fraction, will be permanently subtracted
from the numerator of this fraction. The adjustment is
calculated using the fractions as they would be computed as
of the end of the last limitation year beginning before
January 1, 1987, and disregarding any changes in the terms
and conditions of the plans made after May 5, 1986, but
using the section 415 limitation applicable to the first
limitation year beginning on or after January 1, 1987.

Section 5.7. Employer: For purposes of this article,
employer shall mean the employer that adopts this plan, and
all members of a controlled group of corporations (as
defined in section 414(b) of the Internal Revenue Code, as
modified by section 415(h)), all commonly controlled trades
or businesses (as defined in section 414(c) as modified by
section 415(h)), or affiliated service groups (as defined in
section 414(m)) of which the adopting employer is a part,
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and any other entity required to be aggregated with the
enpl oyer pursuant to section 414(o0) of the Internal Revenue
Code.

Section 5.8. Hi ghest average conpensation: The average
conpensation for the three consecutive years of service with
t he enpl oyer that produces the highest average. A year of
service with the enployer is the 12-consecutive nonth period
defined in section of the adoption agreenent.

In the case of a participant who has separated from service,
the participant’s hi ghest average conpensation will be
automatically adjusted by nultiplying such conpensation by
the cost of living adjustnent factor prescribed by the
Secretary of the Treasury under 8 415(d) of the Internal

Revenue Code in such manner as the Secretary shall

prescribe. The adjusted compensation amount will apply to

limitation years ending within the calendar year of the date

of the adjustment.

Section 5.9. Limitation year: A calendar year, or the 12-
consecutive month period elected by the employer in section
of the adoption agreement. All qualified plans

maintained by the employer must use the same limitation
year. If the limitation year is amended to a different 12-
consecutive month period, the new limitation year must begin
on a date within the limitation year in which the amendment
IS made.

Section 5.10. Maximum permissible amount: (a) The lesser
of the defined benefit dollar limitation or 100 percent of
the participant's highest average compensation.

(b) If the participant has less than 10 years of

participation in the plan , the defined benefit dollar

limitation shall be multiplied by a fraction -- (i) the

numerator of which is the number of years (or part thereof)

of participation in the plan, and (ii) the denominator of

which is 10 . Inthe case of a participant who __ has less than
ten years of service with the employer, the compensation

limitation shall be multiplied by a fraction -- (i) the

numerator of which is the number of years (or part thereof)

of service with the employer, and (ii) the denominator of

whichis 10 . The adjustments of this section (b) shall be

applied in the denominator of the defined benefit fraction

based upon years of service. For purposes of computing the

defined benefit fraction only, y_ears of service shall

include future years of service (or part thereof) commencing
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before the participant’s nornmal retirenment age. Such future
years of service shall include the year that contains the
date the participant reaches nornmal retirenment age, only if
It can be reasonably anticipated that the participant wl|
receive a year of service for such year, or the year in
which the participant termnates enploynent, if earlier.

(c) I'f the annual benefit of the participant conmences
before the participant’s social security retirenment age, but
on or after age 62, the defined benefit dollar Iimtation as
reduced in (b) above, if necessary, shall be determ ned as
fol | ows:

(i) If a participant’s social security retirenment age is
65, the dollar limtation for benefits comenci ng on or
after age 62 is determ ned by reducing the defined
benefit dollar Iimtation by 5/9 of one percent for each
nont h by which benefits commence before the nonth in

whi ch the participant attains age 65.

(ii) If a participant’s social security retirement age is
greater than 65, the dollar limtation for benefits
comenci ng on or after age 62 is determ ned by reducing
the defined benefit dollar Ilimtation by 5/9 of one
percent for each of the first 36 nonths and 5/ 12 of one
percent for each of the additional nonths (up to 24

nont hs) by which benefit comrence before the nonth of the
participant’s social security retirenment age.

(d) If the benefit of a participant conmences prior to age
62, the defined benefit dollar limtation shall be an annual
benefit that is the actuarial equivalent of the defined
benefit dollar limtation for age 62, as determ ned above,
reduced for each nonth by which benefits commence before the
nonth in which the participant attains age 62. The annual
benefit beginning prior to age 62 shall be determ ned as the
| esser of the equival ent annual benefit conputed using the
interest rate and nortality table (or other tabular factor)
equi val ence for early retirenment benefits, and the

equi val ent _annual benefit conputed using a 5 percent

interest rate and the applicable nortality table as defined
in section of the plan. Any decrease in the

adj usted defined benefit dollar limtation determned in
accordance with this provision (d) shall not reflect_any
nortality decrement to the extent that benefits wll not be
forfeited upon the death of the participant.
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(Note to reviewer: The blank should be filled in with the
section nunber of the plan corresponding to section 3 of LRM
#42.

(e) I'f the annual benefit of a participant comrences after
the participant’s social security retirenment age, the
defined benefit dollar Iimtation as reduced in (b) above,

i f necessary, shall be adjusted so that it is the actuari al
equi val ent of an annual benefit of such dollar Iimtation
begi nning at the participant’s social security retirenent
age. The equivalent annual benefit beginning after social
security retirement age shall be deternmined as the | esser of
the equival ent annual benefit conputed using the interest
rate and nortality table (or other tabular factor) specified
in the plan for purposes of determ ning actuarial
equi val ence for delayed retirenent benefits, and the

equi val ent _annual benefit conputed using a 5 percent
interest rate assunption and the applicable nortality table
as defined in section of the plan.

(Note to reviewer: The blank should be filled in with the
section nunber of the plan corresponding to section 3 of LRM
HA472.

(f) Notwithstanding anything else in this section to the
contrary, the benefit otherw se accrued or payable to a
partici pant under this plan shall be deened not to exceed
the defined benefit dollar limtation if:

(i) the retirenent benefits payable for a plan year
under any form of benefit with respect to such

partici pant under this plan and under all other defined
benefit plans (regardl ess of whether termnm nated) ever
nai nt ai ned by the enpl oyer do not exceed $1, 000
nultiplied by the participant’s nunber of years of
service or parts thereof (not to exceed 10) with the |
enpl oyer; and

(ii) the enployer has not at any tine maintained a
defined contribution plan, a welfare benefit plan, or
an i ndi vidual nedical account in which the participant
partici pat ed.

Section 5.11. Projected annual benefit: The annual benefit
as defined in section 5.2 of this article, to which the
partici pant would be entitled under the ternms of the plan
assum ng:
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(a) the participant will continue enploynent until
normal retirenment age under the plan (or current age,
if later), and

(b) the participant’s conmpensation for the current
limtation year and all other relevant factors used to
determ ne benefits under the plan will remain constant
for all future limtation years.

Section 5.12. RPA '94 old | aw benefit: The participant’s
accrued benefit under the terns of the plan as of

.(the RPA '94 freeze date), for the annuity
starting date and optional formand taking into account the
limitations of 8 415, as in effect on December 7, 1994,
including the participation requirements under 8 415(b)(5).
In determining the amount of a participant's RPA '94 old law

benefit, the following shall be disregarded:

(i) any plan amendment increasing benefits adopted
after the RPA '94 freeze date; and

(ii) any cost of living adjustments that become
effective after such date.

A participant's RPA '94 old law benefit is not increased
after the RPA '94 freeze date, but if the limitations of

8§ 415, as in effect on December 7, 1994, are less than the
limitations that were applied to determine the participant's

RPA '94 old law benefit on the RPA '94 freeze date, then the

participant's RPA '94 old law benefit will be reduced in
accordance with such reduced limitation. If, at any date
after the RPA '94 freeze date, the participant's total plan

benefit, before the application of 8§ 415, is less than the
participant's RPA '94 old law benefit, the RPA '94 old law
benefit will be reduced to the participant's total plan
benefit.

The RPA '94 freeze date must be a date that is on or before

the first day of the first limitation year beginning after
December 31, 1999, and must be the same date that the

8§ 417(e)3) changes are made effective for the plan.

(Note to reviewer: the bl ank above should be filled in with

the date fromthe adoption agreenent as of which the

8§ 417(e)(3) changes are effective for the plan. See LRM #42,

section 4. Accordingly, the 8§ 417(e)(3) changes will not be

applied to the RPA '94 old law benefit.)
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Section 5.13. Social security retirement age: Age 65 in
the case of a participant attaining age 62 before January 1,
2000 (i.e., born before January 1, 1938), age 66 for a
participant attaining age 62 after Decenber 31, 1999, and
bef ore January 1, 2017 (i.e., born after Decenber 31, 1937,
but before January 1, 1955), and age 67 for a partici pant
attaining age 62 after Decenber 31, 2016 (i.e., born after
Decenber 31, 1954).

Section 5.14. TRA '86 accrued benefit: A participant’s
accrued benefit under the plan, deternined as if the
partici pant had separated from service as of the close of
the last |limtation year beginning before January 1, 1987,
when expressed as an annual benefit within the neani ng of

§ 415(b)(2) of the Internal Revenue Code. In determining the

amount of a participant's TRA '86 accrued benefit, the
following shall be disregarded:

(i) any change in the terms and conditions of the plan
after May 5, 1986; and

(ii) any cost of living adjustments occurring after May

5, 1986.

Section 5.15. Year of participation: The participant shall
be credited with a year of participation (computed to
fractional parts of a year) for each accrual computation
period for which the following conditions are met: (1) The
participant is credited with at least the number of hours of
service (or period of service if the elapsed time method is
used) for benefit accrual purposes, required under the terms
of the plan in order to accrue a benefit for the accrual
computation period, and (2) the participant is included as a
participant under the eligibility provisions of the plan for

at least one day of the accrual computation period. If
these two conditions are met, the portion of a year of
participation credited to the participant shall equal the
amount of benefit accrual service credited to the
participant for such accrual computation period. A
participant who is permanently and totally disabled within
the meaning of section 415(c)(3)(C)(i) of the Internal
Revenue Code for an accrual computation period shall receive
a year of participation with respect to that period. In
addition, for a participant to receive a year of

participation (or part thereof) for an accrual computation
period, the plan must be established no later that the last
day of such accrual computation period. In no event will
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nore than one year of participation be credited for any 12-
nont h peri od.

Section 6. Transition Rule

Section 6.1. If the plan was adopted and in effect before
December 8, 1994, determinations under Code § 415(b)(2)(E)
that are made before the date that is the earlier of

(i) the later of the date a plan amendment applying the
amendments made by sections and is
adopted or made effective, and

(ii) the first day of the first limitation year
beginning after December 31, 1999,

shall be made with respect to a participant's RPA '94 old

law benefit on the basis of Code 8§ 415(b)(2)(E) as in effect
on December 7, 1994, and the provisions of the plan as in
effect on December 7, 1994, but only if such provisions of
the plan meet the requirements of Code § 415(b)(2)(E) as so
in effect.

(Note to reviewer: The two bl anks above should be filled in
with the section nunber of the plan corresponding to
sections 5.2, and 5.1 d) and (e), above.)

(Note to reviewer: The enployer will elect, in the adoption
agreenent section corresponding to section C of the LRM #42
adoption agreenent | anguage, the date after which the
applicable interest rate and the applicable nortality table
shall apply.)

(Note to reviewer: Sponsors who have already anended their
plans for GATT are pernmitted within the renedi al amendnent
period for the plan to anmend the plan to reverse their
amendnent retroactively. The renedi al anmendnent period for
nost plans ends on the |last day of the first plan year

begi nning on or after January 1, 1999.)

Sanpl e Adoption Agreenent Language:

A. If you maintain or ever maintained another qualified

plan other than paired plan # in which

any participant in this plan is (or was) a participant or

could become a participant, the employer must complete this
section. The employer must also complete this section if it
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mai ntains a wel fare benefit fund, as defined in section
419(e) of the Internal Revenue Code, or an individual

nmedi cal account, as defined in section 415(1)(2) of the

I nternal Revenue Code, under which anmounts are treated as
annual additions with respect to any participant in this
pl an.

(Note to reviewer: The conbined plan limt under Code

8 415(e) is repealed effective with respect to limitation

years beginning after December 31, 1999. For limitation

years beginning before December 31, 1999, t he sponsor should
leave space for the adopting employer to provide language

which will satisfy the 1.0 limitation of § 415(e) of the

Code. Such language must preclude employer discretion as

required under Regs. 8§ 1.415-1(d).)

(Note to reviewer: If this plan is paired with another plan
maintained by the employer, this plan must provide for the
appropriate reductions under IRC 415(e) for limitation years
beginning before December 31, 1999 . See LRM #92 for
appropriate language.)

(Note to reviewer: If the employer maintains or has ever
maintained another defined benefit plan, such employer must
provide language that will assure that the maximum
permissible amount is never exceeded. In the alternative,

the employer may identify the other plan which will provide
suitable language so that the maximum permissible amount is
never exceeded.)

B. The limtation year is the follow ng 12-consecutive
nont h peri od:

C. For purposes of calculating the participant’s highest
aver age conpensation, a year of service is the follow ng 12-
consecutive nonth peri od:

D. Conpensation will nean all of each participant’s:

( ) Wages, tips, and other conpensation as reported on
Form W2

() Section 3401(a) wages

() 415 safe-harbor conpensation

87



For limtation years beginning after Decenber 31, 1997, for
pur poses of applying the limtations of this article,
conpensati on paid or nade available during such limtation
year shall include any elective deferral (as defined in Code
§ 402(9)(3)), and any amount which is contributed or

deferred by the employer at the election of the employee and

which is not includible in the gross income of the employee

by reason of 8§ 125 or 457.

DI STRI BUTI ON_PROVI SI ONS

41. Defined benefit plans must state the normal form of
benefit for the benefits to be definitely determinable
41. Docunent Provi sion:

St at enent of Requirenent: Def i ned benefit plans nust
state the normal form of
benefit for the benefits to be
definitely determ nabl e, Regs.
81.401-1(b)(1)(i).

Sample Plan Language:

The normal form of benefit shall be as selected in section
_____ of the adoption agreenent. The normal form of benefit
will not be expressed in the formof a joint and survivor
annuity.

(Note to reviewer: To assure that a participant whose
benefit is at the 415 limitations does not violate those
limitations when the participant elects an alternate form of
distribution, the normal form of benefit may not be
expressed in the form of a joint and survivor annuity.)

42. Definite benefit
42. Document Provision:

Statement of Requirement: Definite benefit, IRC
§401(a)(25), 8411(a)(11),
§417(e)(3); Regs. 8§1.401-
1(b)(1)(i),81.411(a)-(11)(d),
81.417(e)-1(d); Rev. Rul. 79-
90.

Sample Plan Language:
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Section 1. Except to the extent a participant’s benefits
are suspended in accordance with the suspension of benefits
rules in section __ of the plan, the anount of any form of
benefit under the terns of this plan will be the actuari al
equi val ent of the participant’s accrued benefit in the
normal form conmmencing at normal retirenent age.

(Note to reviewer: The blank in the precedi ng paragraph
should be filled in with the section nunber of the plan
corresponding to LRM #55.)

Actuari al equival ence will be determ ned on the basis of the
interest rate and nortality table specified in the adoption
agreenent. In the case of a plan that provides for the

disparity permtted under section 401(l), if benefits
comence to a participant at an age other than normal
retirement age, the participant’s benefit will be adjusted
in accordance with section of the plan.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #27B.)

Not wi t hst andi ng t he precedi ng paragraph, for purposes of
determning the anbunt of a distribution in a form other
than an annual benefit that i s nondecreasing for the life of

the participant or, in the case of a qualified
pre-retirenent survivor, the life of the participant’s
spouse; or that decreases during the life of the participant
nerely because of the death of the surviving annuitant (but
only if the reduction is to a | evel not bel ow 50% of the
annual benefit payable before the death of the surviving
annui tant) or nerely because of the cessation or reduction
of Social Security supplenents or qualified disability
paynents, actuarial equivalence will be determ ned on the
basis of the applicable nortality table and applicable
interest rate under section 417(e), if it produces a benefit
greater than that determ ned under the precedi ng paragraph.

The preceding two paragraphs will not apply to the extent
they would cause the plan to fail to satisfy the
requi renents of section _ or __ of the plan.

(Note to reviewer: The bl anks above should be filled in

with the plan section nunbers corresponding to LRM #40 and
LRM #102.)
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Section 2. The applicable interest rate is the rate of
interest on 30-year Treasury securities as specified by the
Conmmi ssi oner for the | ookback nonth for the stability period
specified in the adoption agreenent. The | ookback nonth
applicable to the stability period is the first, second,
third, fourth, or fifth calendar nonth preceding the first
day of the stability period, as specified in section

of the adoption agreenent. The stability period is the
successive period of one nonth, one plan quarter, or one

pl an year, as specified in section of the adoption
agreenent, that contains the annuity starting date for the
distribution and for which the applicable interest rate
renmni ns const ant.

Not wi t hst andi ng the el ection by the enployer in

section of the adoption agreenent, a plan anendnent

t hat changes the date for deternmining the applicable
interest rate (including an indirect change as a result of a
change in plan vear), shall not be qgiven effect with respect
to any distribution during the period commenci ng one year
after the |later of the anendnent’s effective date or
adoption date, if, during such period and as a result of
such anmendnent, the participant’s distribution would be

r educed.

(Note to reviewer: The bl anks above should be filled in with
the correspondi ng adopti on agreenent section nunbers at the
end of this LRM #42.)

Section 3. The section 417 applicable nortality table is
set forth in Rev. Rul. 95-6, 1995-1 C.B. 80.

(Note to reviewer: The sponsor may include | anguage that
provi des for a reduction to the post-normal retirenment age
benefit accrual otherw se required under section
411(b)(1)(H) of the Code to the extent permtted under
Proposed Regul ations 1.411(b)-2(b)(4). But see LRM #51 for
special rules on the interaction of certain actuarial
increases with section 411(b)(1)(H).)

Sanpl e Adoption Agreenent Language:

A. Except as provided in section __ of the plan,
actuarial equivalence wll be determ ned based on the
following interest and nortality assunptions:

(Note to reviewer: The bl ank above should be filled in with
t he plan section nunber corresponding to LRM #42.)
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Interest rate: % (must be between 7%2% & 8¥%2%
if the plan provides for permitted disparity under
section 401(l) of the Internal Revenue Code)

Mortality table: (must be standard
mortality table as described in section
1.401(a)(4)-12 of the Income Tax Regulations if
the plan provides for permitted disparity under
section 401(l) of the Internal Revenue Code)

&

For purposes of the time for determining the applicable

interest rate, the stability period under the plan is:

() one month

() one plan quarter

() one plan year

The lookback month, relating to the stability period
under the plan, is the:

() first

() second
() third
() fourth
() fifth

calendar month preceding the first day of the stability

period.

The provisions of section and section
relating to the applicable interest rate and applicable

O

mortality table respectively, shall apply to
distributions in plan years beginning after

(this date must be earlier than the first
day of the first plan year beginning after December 31,

1999).

(Note to reviewer: The first two bl anks should be filled in
with the section nunbers of the plan corresponding to
sections 2 and 3, respectively, of LRM #42.)
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43. Optional forms of benefit nust be stated in plan
43. Docunent Provi sion:

St at ement of Requirenent: Optional forms of benefit
must be stated in the plan,
IRC 8401(a)(4) and 8411(d)(6);
Regs 81.401(a)(4)-4,
§1.411(d)-4, Notice 97-75,
1997-51 I.R.B. 18.

Sample Plan Language: The optional fornms of benefit
provided by this plan are as foll ows:

(Note to reviewer: The availability of each optional form
of benefit must not be subject to employer discretion.

In addition, each optional form of benefit provided under a
plan must be made available to all participants on a
nondiscriminatory basis (i.e., they must not discriminate in
favor of the highly compensated group.) This is the case
regardless of whether a particular form of benefit is the
actuarial equivalent of any other optional form of benefit
under the plan. Note: Section 411(d)(6) prevents a plan
from retroactively reducing or eliminating optional forms of
benefits and any other "section 411(d)(6) protected
benefits".)

(Note to reviewer: An employer that decides to eliminate the

availability of a preretirement optional form of benefit
(defined in LRM #51) for a participant (other than a 5
percent owner) who attained age 70Y after a specified year

has relief from the applicable sections of §401(a)(4) under

Notice 97-75. An optional form of benefit available to a 5

percent owner at age 70%2 and retirement and to other
participants only at retirement will be treated as the same

optional form of benefit for purposes of testing the
nondiscriminatory availability of benefits, rights, and
features. Additional relief is provided as stated in Notice

97-75.)

44. Cash-outs and plan repaynent provisions
44. Document Provision:

Statement of Requirement: Cash-outs and plan repayment
provisions, IRC 8411(a)(11),
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8417(e); Regs. 81.411(a)(7)-
d(4), §1.417(e)-1(d).

(Note to reviewer: This sample provision applies to plans
that provide for distributions of lump sum benefits prior to
normal retirement age and disregard service attributable to
such distributions upon subsequent reemployment.)

Sample Plan Language:

If an enpl oyee term nates service, and the present val ue of
t he enpl oyee’ s vested accrued benefit derived from enpl oyer
and enpl oyee contributions is not greater than $5, 000, the
enpl oyee will receive a distribution of the present val ue of
the entire vested portion of such accrued benefit and the
nonvested portion will be treated as a forfeiture. For

pur poses of this section, if the present val ue of an

enpl oyee’ s vested accrued benefit is zero, the enpl oyee
shal | be deened to have received a distribution of such
vested accrued benefit.

If an enpl oyee term nates service, and the present val ue of
t he enpl oyee’ s vested accrued benefit derived from enpl oyer
and enpl oyee contributions exceeds $5,000, the enpl oyee nay
el ect, in accordance with section of the plan, to
receive a distribution of the present value of the entire
vested portion of such accrued benefit and the nonvested

portion will be treated as a forfeiture.

A participant’s vested accrued benefit shall not include
accunul at ed deducti bl e enpl oyee contributions within the
meani ng of section 72()(0)(5)(B) of the Internal Revenue
Code for plan years beginning prior to January 1, 1989.

(Note to reviewer: The blank should be filled in with the
plan section number that corresponds to LRM #45.)

For the purpose of the foregoing provisions, present val ue
shall be determined in accordance with section of the
pl an.

(Note to reviewer: The blank should be filled in with the

section number that corresponds to the requirements of LRM
#42.)
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If an enpl oyee receives a distribution pursuant to this
section and the enpl oyee resunes covered enpl oynent under
the plan, he or she shall have the right to restore his or
her enpl oyer-provi ded accrued benefit (including all
optional forns of benefits and subsidies relating to such
benefits) to the extent forfeited upon the repaynent to the
plan of the full anount of the distribution plus interest,
conpounded annually fromthe date of distribution at the
rate determ ned for purposes of section 411(c)(2)(C of the
I nternal Revenue Code. Such repaynent nust be nmade before
the earlier of five years after the first date on which the
participant is subsequently reenployed by the enpl oyer, or
the date the participant incurs 5 consecutive 1-year breaks
in service followi ng the date of distribution.

I f an enployee is deened to receive a distribution pursuant
to this section, and the enpl oyee resunes enpl oynent covered
under this plan before the date the participant incurs 5
consecutive l-year breaks in service, upon the reenpl oynent
of such enpl oyee, the enployer-provided accrued benefit wll
be restored to the anount of such accrued benefit on the
date of the deened distribution.

45. Restrictions on imedi ate distributions (411(a)(11))
45. Docunent Provi sion:

St at enent of Requirenent: Restrictions on i medi ate
di stributions, IRC
8411(a)(11), 8417(e)(2);
Regs. 81.411(a)-11, 81.417(e)-
1; 1.401(a)(20); Rev. Proc.
93-47.

Sample Plan Language:

Section 1. |If the present value of a participant’s vested
accrued benefit derived from enpl oyer and enpl oyee
contributions exceeds (or at the tinme of any prior
distribution (1) in plan years begi nning before August 6,
1997, exceeded $3,500 or (2) in plan years beginning after
August 5, 1997, exceeded) $5,000, and the accrued benefit is
i medi ately distributable, the participant and the
participant’s spouse (or where either the participant or the
spouse has died, the survivor) mnmust consent to any

di stribution of such accrued benefit. The consent of the
partici pant and the participant’s spouse shall be obtai ned
in witing wwthin the 90-day period ending on the annuity
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starting date. The annuity starting date is the first day
of the first period for which an anount is paid as an
annuity or any other form The plan adm ni strator shal
notify the participant and the participant’s spouse of the
right to defer any distribution until the participant’s
accrued benefit is no |longer inmediately distributable.

Such notification shall include a general description of the
material features, and an explanation of the relative val ues
of, the optional forms of benefit avail able under the plan
in a manner that woul d satisfy the notice requirenents of
section 417(a)(3), and shall be provided no |l ess than 30
days and no nore than 90 days prior to the annuity starting
date. However, distribution may comrence | ess than 30 days
after the notice described in the preceding sentence is
given, provided the distribution is one to which sections
401(a) (11) and 417 of the Internal Revenue Code do not
apply, the plan adm nistrator clearly inforns the
participant that the participant has a right to a period of
at | east 30 days after receiving the notice to consider the
deci sion of whether or not to elect a distribution (and, if
applicable, a particular distribution option), and the
participant, after receiving the notice, affirmatively

el ects a distribution.

Not wi t hst andi ng the foregoing, only the participant need
consent to the comencenent of a distribution in the form of
a qualified joint and survivor annuity while the accrued
benefit is immedi ately distributable. Neither the consent of
the participant nor the participant’s spouse shall be
required to the extent that a distribution is required to
satisfy section 401(a)(9) or section 415 of the Internal
Revenue Code.

Present val ue shall be determ ned in accordance with section
_____ of the plan.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #42.)

An accrued benefit is imediately distributable if any part
of the accrued benefit could be distributed to the

partici pant (or surviving spouse) before the participant
attains (or would have attained if not deceased) the |ater
of normal retirenent age or age 62.

Section 2. For purposes of determning the applicability of
t he foregoing consent requirenents to distributions nade
before the first day of the first plan year beginning after
Decenber 31, 1988, the participant’s vested accrued benefit
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shall not include anpbunts attributable to accumul ated
deducti bl e enpl oyee contributions wi thin the neaning of
section 72(0)(5)(B) of the Internal Revenue Code.

46. Joint & survivor annuity and preretirenment survivor
annuity requirenents
46. Docunent Provi sion:

St at enent of Requirenent: Joint and survivor annuity and
preretirenment survivor annuity
requirements, IRC 8401(a)(11),
8417; Regs. §1.401(a)-20,
1.417(e)-1T

Sample Plan Language:

Article . JO NT AND SURVI VOR ANNUI TY REQUI REMENTS.
Section 1. The provisions of this article shall apply to
any participant who is credited with at |east one hour of
service with the enpl oyer on or after August 23, 1984, and
such other participants as provided in section 6.

Section 2. Qualified Joint and Survivor Annuity. Unless an
optional formof benefit is selected pursuant to a qualified
el ection within the 90-day period ending on the annuity
starting date, a married participant’s vested accrued
benefit wll be paid in the formof a qualified joint and
survivor annuity and an unmarried participant’s vested
accrued benefit will be paid in the normal form of an
imediate life annuity. The participant may el ect to have
such annuity distributed upon attai nnent of the earliest
retirement age under the plan.

Section 3. Qualified Preretirenent Survivor Annuity.

3.1. Unless an optional form of benefit has been sel ected
wWithin the election period pursuant to a qualified election,
if a participant dies after the earliest retirenent age the
participant’s surviving spouse, if any, will receive the
sanme benefit that woul d be payable if the participant had
retired wwth an i medi ate qualified joint and survivor
annuity on the day before the participant’s date of death.

The surviving spouse nay el ect to commence paynent under
such annuity within a reasonable period after the
participant’s death. The actuarial value of benefits which
commence | ater than the date on which paynents woul d have
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been made to the surviving spouse under a qualified joint
and survivor annuity in accordance wth this provision shal
be adjusted to reflect the del ayed paynent.

3.2. Unless an optional formof benefit is selected within
the el ection period pursuant to a qualified election, if a
partici pant dies on or before the earliest retirenent age,
the participant’s surviving spouse (if any) wll receive the
sanme benefit that woul d be payable if the participant had:

(i) separated from service on the date of death (or
date of separation fromservice, if earlier),

(ii1) survived to the earliest retirenent age,

(iii)retired with an i medi ate qualified joint and
survivor annuity at the earliest retirenment age,
and

(iv) died on the day after the earliest retirenent age.

3.3. For purposes of section 3.2, and subject to the
provi sions of section of the plan, a surviving spouse

will begin to receive paynents at the earliest retirenent
age. Benefits comrencing after the earliest retirenent age
will be the actuarial equivalent of the benefit to which the

surviving spouse woul d have been entitled if benefits had
commenced at the earliest retirenent age under an i medi ate
qualified joint and survivor annuity in accordance with
section 3. 2.

(Note to reviewer: The blank should be filled in with the
pl an section nunber which corresponds to LRM #45.)

3.4. For the purposes of this section 3, the benefit
payabl e to the surviving spouse shall be attributable to
enpl oyee contribution in the same proportion as the total
accrued benefit derived from enpl oyee contributions is to
t he accrued benefit of the participant.

Section 4. Definitions.

4.1. Election period: The period which begins on the first
day of the plan year in which the participant attains age 35
and ends on the date of the participant’s death. |If a
partici pant separates fromservice prior to the first day of
the plan year in which age 35 is attained, with respect to
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benefits accrued prior to separation, the election period
shal | begin on the date of separation.

Pre-age 35 waiver: A participant who will not yet attain age
35 as of the end of any current plan year may make a speci al
qualified election to waive the qualified preretirenent
survivor annuity for the period beginning on the date of
such el ection and ending on the first day of the plan year
in which the participant will attain age 35. Such el ection
will not be valid unless the participant receives a witten
expl anation of the qualified preretirenent survivor annuity
In such terns as are conparable to the explanation required
under section 5.1. Qualified preretirenent survivor annuity
coverage wll be automatically reinstated as of the first
day of the plan year in which the participant attains age
35. Any new wai ver on or after such date shall be subject to
the full requirenments of this article.

4.2. Earliest retirenent age: The earliest date on which,
under the plan, the participant could elect to receive
retirement benefits.

4.3. (Qualified election: A waiver of a qualified joint and
survivor annuity or a qualified preretirenent survivor
annuity. Any waiver of a qualified joint and survivor
annuity or a qualified preretirenent survivor annuity shal
not be effective unless: (a) the participant’s spouse
consents in witing to the election; (b) the election
designates a specific alternate beneficiary, including any
cl ass of beneficiaries or any contingent beneficiaries,

whi ch nmay not be changed w t hout spousal consent (or the
spouse expressly permts designations by the participant

wi t hout any further spousal consent; (c) the spouse’s
consent acknow edges the effect of the election; and (d) the
spouse’ s consent is witnessed by a plan representative or
notary public. Additionally, a participant’s waiver of the
qualified joint and survivor annuity will not be effective
unl ess the election designates a formof benefit paynent
whi ch may not be changed w t hout spousal consent (or the
spouse expressly permts designations by the partici pant

wi t hout any further spousal consent. |If it is established
to the satisfaction of a plan representative that such
witten consent may not be obtained because there is no
spouse or the spouse cannot be | ocated, a waiver wll be
deened a qualified election.

Any consent by a spouse obtai ned under this provision (or
establishnment that the consent of a spouse may not be
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obtai ned) shall be effective only with respect to such
spouse. A consent that permts designations by the
partici pant without any requirenent of further consent by
such spouse nust acknow edge that the spouse has the right
tolimt consent to a specific beneficiary, and a specific
formof benefit where applicable, and that the spouse
voluntarily elects to relinquish either or both of such
rights. A revocation of a prior waiver may be made by a
partici pant without the consent of the spouse at any tine
prior to the commencenent of benefits. The nunber of
revocations shall not be limted. No consent obtained under
this provision shall be valid unless the participant has
received notice as provided in section 5 bel ow.

4.4, Qualified joint and survivor annuity: An immedi ate
annuity for the life of the participant with a survivor
annuity for the Iife of the spouse which is not |ess than 50
percent and not nore than 100 percent of the anmpbunt of the
annuity which is payable during the joint lives of the
partici pant and the spouse and which is the actuari al

equi val ent of the normal form of benefit, or, if greater,
any optional formof benefit. The percentage of the
survivor annuity under the plan shall be 50% (unless a
different percentage is elected by the enployer in the
adopti on agreenent).

4.5. Spouse (surviving spouse): The spouse or survivVing
spouse of the participant, provided that a fornmer spouse
will be treated as the spouse or surviving spouse and a
current spouse will not be treated as the spouse or
surviving spouse to the extent provided under a qualified
domestic relations order as described in section 414(p) of
the Internal Revenue Code.

4.6. Annuity starting date: The first day of the first
period for which an anobunt is paid as an annuity or any
ot her form

The annuity starting date for disability benefits shall be

t he date such benefits commence if the disability benefit is
not an auxiliary benefit. An auxiliary benefit is a
disability benefit which does not reduce the benefit payable
at normal retirenment age.

(Note to reviewer: The following provision is required only
if the plan provides for suspension of benefits in
accordance with LRM #55. The bl ank should be filled in with
t he plan section nunber which corresponds to LRM #55.)
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I f benefit paynents in any form are suspended pursuant to
section of the plan for an enpl oyee who continues in
service w thout a separation and who does not receive a
benefit paynent, the recomrencenent of benefit paynents

shal |l be treated as a new annuity starting date.

4.7. Vested accrued benefit: The value of the participant’s
vest ed accrued benefit derived from enpl oyer and enpl oyee
contributions (including rollovers). The provisions of this
article shall apply to a participant who is vested in
anounts attributable to enployer contributions, enployee
contributions (or both) at the tinme of death or

di stribution.

Section 5. Notice Requirenents.

5.1. In the case of a qualified joint and survivor annuity
as described in section 2 of this article, the plan

adm ni strator shall provide each participant no | ess than 30
days and no nore than 90 days prior to the annuity starting
date a witten explanation of: (i) the terns and conditions
of a qualified joint and survivor annuity; (ii) the
participant’s right to make and the effect of an election to
wai ve the qualified joint and survivor annuity form of
benefit; (iii) the rights of a participant’s spouse; (ivV)
the right to make, and the effect of, a revocation of a
previous election to waive the qualified joint and survivor
annuity; and (v) the relative values of the various optional
fornms of benefit under the plan.

The annuity starting date for a distribution in a form other

than a qualified joint and survivor annuity may be | ess than
30 days after receipt of the witten expl anation described
in the precedi ng paragraph provided: (a) the participant has
been provided with information that clearly indicates that
the participant has at | east 30 days to consider whether to
wai ve the qualified joint and survivor annuity and el ect
(with spousal consent) to a formof distribution other than
a qualified joint and survivor annuity; (b) the participant
is permtted to revoke any affirmative distribution el ection
at least until the annuity starting date or, if |later, at
any tine prior to the expiration of the 7-day period that
begi ns the day after the explanation of the qualified joint
and survivor annuity is provided to the participant; and (c)
the annuity starting date is a date after the date that the
witten expl anation was provided to the participant.
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(Note to Reviewer: The plan nmay provide that for
distributions on or after Decenber 31, 1996, the annuity
starting date nay be a date prior to the date the witten
explanation is provided to the participant if the
distribution does not comence until at |east 30 days after
such witten explanation is provided, subject to the waiver
of the 30-day period as provided for in the above

par agr aph.)

5.2. In the case of a qualified preretirenment survivor
annuity as described in section 3 of this article, the plan
adm ni strator shall provide each participant within the
applicable period for such participant, a witten

expl anation of the qualified preretirenent survivor annuity
in such terns and in such a manner as woul d be conparable to
t he expl anation provided for neeting the requirenents of
section 5.1 applicable to a qualified joint and survivor
annuity.

The applicable period for a participant is whichever of the
foll owi ng periods ends last: (i) the period beginning with
the first day of the plan year in which the participant
attains age 32 and ending with the close of the plan year
preceding the plan year in which the participant attains age
35; (ii) a reasonable period ending after the individual
becones a participant; (iii) a reasonable period ending
after section 5.3 ceases to apply to the participant; (iv) a
reasonabl e period ending after this article first applies to
the participant. Notw thstanding the foregoing, notice nust
be provided within a reasonabl e period ending after
separation of service in case of a participant who separates
fromservice before attaining age 35.

For purposes of the precedi ng paragraph, a reasonabl e period
ending after the enunerated events described in (ii), (iii)
and (iv) is the end of the two year period begi nning one
year prior to the date the applicable event occurs and
endi ng one year after that date. 1In the case of a

partici pant who separates from service before the plan year
in which age 35 is attained, notice shall be provided within
the two year period begi nning one year prior to separation
and endi ng one year after separation. |[If such a participant
thereafter returns to enploynent with the enpl oyer, the
applicable period for such participant shall be
redet er m ned.

5.3. Notw thstandi ng the other requirenents of this section
5, the respective notices prescribed by this section need
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not be given to a participant if (1) the plan "fully
subsi di zes" the costs of a qualified joint and survivor
annuity or qualified preretirenent survivor annuity, and (2)
the plan does not allow the participant to waive the
qualified joint and survivor annuity or qualified
preretirenment survivor annuity and does not allow a married
partici pant to desi gnate a nonspouse beneficiary. For

pur poses of this section 5.3, a plan fully subsidizes the
costs of a benefit if under the plan no increase in cost or
decrease in benefits to the participant may result fromthe
participant’s failure to el ect another benefit. Prior to
the tine the plan allows the participant to waive the
qualified preretirenent survivor annuity, the plan nay not
charge the participant for the cost of such benefit by
reduci ng the participant’s benefits under the plan or by any
ot her net hod.

Section 6. Transitional Rules.

6.1. Any living participant not receiving benefits on
August 23, 1984, who woul d ot herwi se not receive the
benefits prescribed by the previous sections of this article
nmust be given the opportunity to elect to have the prior
sections of this article apply if such participant is
credited with at | east one hour of service under this plan
or a predecessor plan in a plan year beginning on or after
January 1, 1976, and such participant had at |east 10 years
of vesting service when he or she separated from service.

6.2. Any living participant not receiving benefits on
August 23, 1984, who was credited with at |east one hour of
service under this plan or a predecessor plan on or after
Sept enber 2, 1974, and who is not otherw se credited with
any service in a plan year beginning on or after January 1,
1976, must be given the opportunity to have his or her
benefits paid in accordance with section 6.4 of this
article.

6.3. The respective opportunities to elect (as described in
sections 6.1 and 6.2 above) nust be afforded to the
appropriate participants during the period conmencing on
August 23, 1984, and ending on the date benefits woul d

ot herwi se conmence to said partici pants.

6.4. Any participant who has el ected pursuant to section

6.2 of this article and any partici pant who does not el ect
under section 6.1 or who neets the requirenents of section
6.1 except that such participant does not have at |east 10

102



years of vesting service when he or she separates from
service, shall have his or her benefits distributed in
accordance with all of the follow ng requirenents if
benefits woul d have been payable in the formof alife
annuity:

(a) Automatic joint and survivor annuity. If
benefits in the formof a life annuity becone payabl e
to a married partici pant who:

(1) begins to receive paynents under the plan on
or after normal retirenent age; or

(2) dies on or after normal retirement age while
still working for the enployer; or

(3) begins to receive paynents on or after the
qualified early retirenment age; or

(4) separates fromservice on or after attaining
normal retirenent age (or the qualified early
retirement age) and after satisfying the
eligibility requirenents for the paynent of
benefits under the plan and thereafter dies before
begi nning to receive such benefits;

t hen such benefits will be received under this plan in
the formof a qualified joint and survivor annuity,

unl ess the participant has el ected otherw se during
the election period. The election period nust begin
at least 6 nonths before the participant attains
qualified early retirenent age and end not nore than
90 days before the comrencenent of benefits. Any

el ection hereunder will be in witing and may be
changed by the participant at any tine.

(b) Election of early survivor annuity. A
partici pant who is enployed after attaining the

qualified early retirenment age will be given the
opportunity to elect, during the election period, to
have a survivor annuity payable on death. |If the

partici pant elects the survivor annuity, paynents
under such annuity must not be | ess than the paynents
whi ch woul d have been made to the spouse under the
qualified joint and survivor annuity if the
participant had retired on the day before his or her
death. Any el ection under this provision will be in
writing and may be changed by the participant at any
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time. The election period begins on the later of (1)
the 90th day before the participant attains the
qualified early retirement age, or (2) the date on
whi ch participation begins, and ends on the date the
partici pant term nates enpl oynent.

(c) For purposes of this section 6.4:

(1) Qualified early retirenent age is the | atest
of :

(i) the earliest date, under the plan, on
whi ch the participant may elect to receive
retirement benefits,

(ii) the first day of the 120th nonth
begi nni ng before the participant reaches
normal retirenent age, or

(iii) the date the participant begins
partici pation.

(2) Qualified joint and survivor annuity is an
annuity for the life of the participant wth an
survivor annuity for the |ife of the spouse as
described in section 4.4 of this article.

47. Conmencenent of benefits -- 401(a)(14)
47. Docunent Provi sion:

St at enent of Requirenent: Commencenent of benefits, IRC
8401(a)(14); Regs.
81.411(a)(11)-1(c)(7).

Sample Plan Language:

Unl ess the participant elects otherw se, distribution of
benefits will begin no |ater than the 60th day after the
| at est of the close of the plan year in which:

(1) the participant attains age 65 (or normal
retirement age, if earlier);

(2) occurs the 10th anniversary of the year in which

the partici pant commenced participation in the plan;
or,
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(3) the participant term nates service with the
enpl oyer.

Not wi t hst andi ng the foregoing, the failure of a participant
and spouse to consent to a distribution while a benefit is
I medi ately distributable, wthin the nmeaning of section
_____ of the plan, shall be deened to be an election to
defer comencenent of paynent of any benefit sufficient to
satisfy this section.

(Note to reviewer: The blank should be filled in with the
section nunber corresponding to LRM #45.)

48. Early retirement with age and service requirenent
48. Docunent Provi sion:

St at ement of Requirenent: Early retirement with age and
service requirenent, IRC
8401(a)(14).

Sample Plan Language:

If a participant separates from service before satisfying
the age requirenent for early retirenent, but has satisfied
the service requirenent, the participant will be entitled to
el ect an early retirenent benefit upon satisfaction of such
age requirenent.

49. Conflicts with annuity contracts
49. Document Provision:

Statement of Requirement: Conflicts with annuity
contracts, Regs. §1.401(a)-20,
Q&A-2.

The ternms of any annuity contract purchased and distributed
by the plan to a participant or spouse shall conply with the
requi renents of this plan.

50. Nontransferability of annuities (401(g))
50. Document Provision:

Statement of Requirement: Nontransferability of
annuities, IRC 8401(qg).

Sample Plan Language: Any annuity contract distributed
her efrom nust be nontransferabl e.
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51. Tim ng and nodes of distribution (401(a)(9))
51. Docunent Provi sion:

St at ement of Requirenent: Ti m ng and nodes of
distribution, IRC 8401(a)(9);
Prop. Regs. 81.401(a)(9)-1,
§1.401(a)(9)-2.

Sample Plan Language:
Article . DI STRI BUTI ON REQUI REMENTS.
Section 1. Ceneral Rules.

1.1. Subject to Article ___, Joint and Survivor Annuity
Requi renents, the requirenents of this article shall apply
to any distribution of a participant’s interest and wll

t ake precedence over any inconsistent provisions of this
plan. Unl ess otherw se specified, the provisions of this
article apply to cal endar years beginning after Decenber 31,
1984.

1.2. Al distributions required under this article shall be
determ ned and made in accordance with the Proposed | ncone
Tax Regul ations under section 401(a)(9) of the Code,

I ncluding the m ninmumdistribution incidental benefit

requi renent of section 1.401(a)(9)-2 of the Proposed | ncone
Tax Regul ati ons.

Section 2. Required Beginning Date. The entire interest of
a participant nust be distributed or begin to be distributed
no later than the participant’s required begi nning date.

Section 3. Limts on Distribution Periods. As of the first
di stribution calendar year, distributions, if not made in a
single-sum may only be nmade over one of the follow ng
periods (or a conbination thereof):

(a) the life of the participant,

(b) the Iife of the participant and a designated
beneficiary,

(c) a period certain not extending beyond the life
expectancy of the participant, or
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(d) a period certain not extending beyond the joint
and | ast survivor expectancy of the participant and a
desi gnat ed beneficiary.

Section 4. Determ nation of anpbunt to be distributed each

year.

(a)

If the participant’s interest is to be paid in the form

of annuity distributions under the plan, paynents under the
annuity shall satisfy the follow ng requirenents:

(1) the annuity distributions nust be paid in periodic
paynments nade at intervals not |onger than one year

(2) the distribution period nust be over a life (or
lives) or over a period certain not longer than a life
expectancy (or joint life and | ast survivor
expectancy) described in section 401(a)(9) (A (ii) or
section 401(a)(9)(B)(iii) of the Code, whichever is
appl i cabl e;

(3) the life expectancy (or joint |life and | ast
survivor expectancy) for purposes of determning the
period certain shall be determ ned w thout
recal cul ation of |ife expectancy;

(4) once paynents have begun over a period certain,
the period certain may not be | engthened even if the
period certain is shorter than the nmaxi num pernitted,

(5) paynents mnust either be nonincreasing or increase
only as follows:

(1) wi th any percentage increase in a specified
and general ly recogni zed cost-of-1iving index;

(ii) to the extent of the reduction to the anount
of the participant’s paynents to provide for a
survivor benefit upon death, but only if the
beneficiary whose |ife was being used to determ ne
the distribution period described in section 3
above dies and the paynents continue otherw se in
accordance with that section over the life of the
partici pant;

(iii1) to provide cash refunds of enployee
contributions upon the participant’s death; or
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(iv) because of an increase in benefits under the
pl an.

(6) If the annuity is alife annuity (or alife
annuity with a period certain not exceeding 20 years),
t he amount which nust be distributed on or before the
participant’s required beginning date (or, in the case
of distributions after the death of the participant,
the date distributions are required to begin pursuant
to section 5 below) shall be the paynent which is
required for one paynent interval. The second paynent
need not be made until the end of the next paynent
interval even if that paynent interval ends in the
next cal endar year. Paynent intervals are the periods
for which paynents are received, e.g., binonthly,

nmont hly, sem -annually, or annually.

If the annuity is a period certain annuity wthout a
life contingency (or is alife annuity with a period
certain exceeding 20 years) periodic paynents for each
di stribution cal endar year shall be conbi ned and
treated as an annual anount. The anmount which nust be
distributed by the participant’s required begi nning
date (or, in the case of distributions after the death
of the participant, the date distributions are
required to begin pursuant to section 5 above) is the
annual anount for the first distribution cal endar
year. The annual anount for other distribution

cal endar years, including the annual anmount for the
cal endar year in which the participant’s required

begi nning date (or the date distributions are required
to begin pursuant to section 5 below) occurs, nust be
di stributed on or before Decenber 31 of the cal endar
year for which the distribution is required.

(b) Annuities purchased after Decenber 31, 1988, are subject
to the follow ng additional conditions:

(1) Unless the participant’s spouse is the designated
beneficiary, if the participant’s interest is being
distributed in the formof a period certain annuity

Wi thout a life contingency, the period certain as of
the beginning of the first distribution calendar year
may not exceed the applicable period determ ned using
the table set forth in QA A-5 of section 1.401(a)(9)-
2 of the Proposed Inconme Tax Regul ations.
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(2) If the participant’s interest is being distributed
in the formof a joint and survivor annuity for the
joint lives of the participant and a nonspouse
beneficiary, annuity paynents to be made on or after
the participant’s required beginning date to the

desi gnated beneficiary after the participant’s death
must not at any tine exceed the applicabl e percentage
of the annuity paynent for such period that would have
been payable to the participant using the table set
forth in Q%A A-6 of section 1.401(a)(9)-2 of the
Proposed I ncone Tax Regul ati ons.

(c) Transitional rule. [|If paynents under an annuity which
conplies with section (a) above begin prior to January 1,
1989, the minimumdistribution requirenents in effect as of
July 27, 1987, shall apply to distributions fromthis plan,
regardl ess of whether the annuity form of paynent is
irrevocable. This transitional rule also applies to
deferred annuity contracts distributed to or owned by the
enpl oyee prior to January 1, 1989, unl ess additi onal
contributions are made under the plan by the enployer with
respect to such contract.

(d) If the formof distribution is an annuity nmade in
accordance with this section 4, any additional benefits
accruing to the participant after his or her required

begi nni ng date shall be distributed as a separate and

i dentifiable conponent of the annuity beginning with the
first paynent interval ending in the cal endar year

I medi ately follow ng the cal endar year in which such anount
accrues.

(e) Any part of the participant’s interest which is in the
formof an individual account shall be distributed in a
manner satisfying the requirenents of section 401(a)(9) of
the Internal Revenue Code and the proposed regul ations

t her eunder.

Section 5. Death Distribution Provisions.

5.1 Di stribution beginning before death. |If the

partici pant dies after distribution of his or her interest
has begun, the remaining portion of such interest wll
continue to be distributed at |east as rapidly as under the
met hod of distribution being used prior to the participant’s
deat h.
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5.2. Distribution beginning after death. |[If the
participant dies before distribution of his or her interest
begins, distribution of the participant’s entire interest
shal |l be conpleted by Decenber 31 of the cal endar year
containing the fifth anniversary of the participant’s death
except to the extent that an election is nade to receive
distributions in accordance with (a) or (b) bel ow

(a) if any portion of the participant’s interest is
payabl e to a designated beneficiary, distributions may
be made over the life or over a period certain not
greater than the |life expectancy of the designated
beneficiary comrenci ng on or before Decenber 31 of the
cal endar year immediately follow ng the cal endar year
in which the participant died;

(b) if the designated beneficiary is the participant’s
surviving spouse, the date distributions are required
to begin in accordance with (a) above shall not be
earlier than the later of (1) Decenber 31 of the

cal endar year imediately follow ng the cal endar year

I n which the participant died and (2) Decenber 31 of

t he cal endar year in which the participant woul d have
attained age 70%.

If the participant has not made an election pursuant to this
section 5.2 by the time of his or her death, the

participant's designated beneficiary must elect the method
of distribution no later than the earlier of (1) December 31
of the calendar year in which distributions would be
required to begin under this section, or (2) December 31 of
the calendar year which contains the fifth anniversary of
the date of death of the participant. If the participant

has no designated beneficiary, or if the designated
beneficiary does not elect a method of distribution,
distribution of the participant's entire interest must be
completed by December 31 of the calendar year containing the
fifth anniversary of the participant's death.

5.3. For purposes of section 5.2 above, if the surviving
spouse dies after the participant, but before payments to
such spouse begin, the provisions of section 5.2, with the
exception of paragraph (b) therein, shall be applied as if
the surviving spouse were the participant.

5.4. For purposes of this section 5, any amount paid to a

child of the participant will be treated as if it had been
paid to the surviving spouse if the amount becomes payable
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to the surviving spouse when the child reaches the age of
maj ority.

5.5. For the purposes of this section 5, distribution of a
participant’s interest is considered to begin on the
participant’s required beginning date (or, if section 5.3
above is applicable, the date distribution is required to
begin to the surviving spouse pursuant to section 5.2
above). If distribution in the formof an annuity descri bed
In section 4(a) above irrevocably commences to the

partici pant before the required begi nning date, the date
distribution is considered to begin is the date distribution
actually commences.

Section 6. Definitions

6.1. Designated beneficiary. The individual who is
designated as the beneficiary under the plan in accordance
wi th section 401(a)(9) of the Internal Revenue Code and the
proposed regul ati ons t hereunder.

(Note to reviewer: In order to designate a beneficiary under
the plan, the plan nust by its terns designate the
beneficiary or provide for an affirnmative election by the
partici pant (or the participant’s surviving spouse)

speci fying such beneficiary. See Proposed Regul ations
section 1.401(a)(9)-1D.)

6.2. Distribution calendar year. A calendar year for which
a mnimumdistribution is required. For distributions

begi nni ng before the participant’s death, the first

di stribution calendar year is the cal endar year inmediately
precedi ng the cal endar year which contains the participant’s
requi red beginning date. For distributions beginning after
the participant’s death, the first distribution cal endar
year is the cal endar year in which distributions are
required to begin pursuant to section 5 above.

6.3. Life expectancy. The |ife expectancy (or joint and
| ast survivor expectancy) cal cul ated using the attai ned age
of the participant (or designated beneficiary) as of the
participant’s (or designated beneficiary’s) birthday in the
appl i cabl e cal endar year. The applicabl e cal endar year

shall be the first distribution cal endar year. If annuity
paynments conmence before the required begi nning date, the
appl i cabl e cal endar year is the year such paynents commence.
Li fe expectancy and joint and | ast survivor expectancy are
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conmput ed by use of the expected return nmultiples in Tables V
and VI of section 1.72-9 of the Incone Tax Regul ati ons.

6.4 Required Begi nning Date: One of the follow ng as
sel ected by the enployer in the adopti on agreenent.

(1) The required beginning date of a participant is
the April 1 of the calendar year follow ng the

cal endar year in which the participant attains age
70%Y.

(2) The required beginning date of a participant is

the April 1 of the calendar year following the

calendar year in which the participant attains age
70Y%, except that benefit distributions to a

participant (other than a 5-percent owner) with
respect to benefits accrued after the later of the
adoption or effective date of the amendment to the
plan must commence by the later of the April 1 of the
calendar year following the calendar year in which the
participant attains age 70% or retires.

(3) The required beginning date of a participant is

the later of the April 1 of the calendar year

following the calendar year in which the participant
attains age 70% or retires except that benefit
distributions to a 5-percent owner must commence by
the April 1 of the calendar year following the

calendar year in which the participant attains age
70,

(a) any participant attaining age 70% in years
after 1995 may elect by April 1 of the calendar
year following the year in which the participant
attained age 70v, (or by December 31, 1997 in the
case of a participant attaining age 70%2 in 1996)
to defer distributions until the calendar year
following the calendar year in which the
participant retires. If no such election is made

the participant will begin receiving distributions

by the April 1 of the calendar year following the
year in which the participant attained age 70% (or
by December 31, 1997 in the case of a participant
attaining age 70% in 1996)

(b) any participant attaining age 70% in years
prior to 1997 may elect to stop distributions and
recommence by the April 1 of the calendar year
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following the year in which the partici pant
retires. There is either (as elected by the
enpl oyer in section of the adoption
agr eenent )

(i) a new annuity starting date upon
recommencenent, or

(ii) no new annuity starting date upon
r ecommencenent .

(Note to reviewer: any plan anendnments nade with respect to
(3) above nust be retroactively effective and nust be nmade
in accordance with the preanendnent operation of the plan.)

(Note to reviewer: The blank shall be filled in with the
section of the adoption agreenent that corresponds to
section 3.(b) at the end of this LRM)

(c) the preretirement age 70% distribution option
is only eliminated with respect to employees who
reach age 70% in or after a calendar year that
beqins after the later of December 31, 1998, or
the adoption date of the amendment. The
preretirement age 70Y distribution option is an
optional form of benefit under which benefits
payable in a particular distribution form
(including any modifications that may be elected
after benefit commencement) commence at a time
during the period that begins on or after January
1 of the calendar year in which an employee
attains age 70% and ends April 1 of the
immediately following calendar year.

(Note to reviewer: the provision allowing elimnation of
this distribution option with respect to certain enpl oyees
is contained in section 1.411(d)-4 Q%A 10 of the proposed
incone tax requl ations. The guidance is effective only after

final requl ations are adopted and will only apply to
anendnent s adopted and effective after that date.)

6.5 5-percent owner. A participant is treated as a
5-percent owner for purposes of this section is such
participant is a 5 percent owner as defined in section 416
of the Code at any time during the plan year ending with or
within the calendar year in which such owner attains age
70,
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Once distributions have begun to a 5-percent owner under
this section, they nust continue to be distributed, even if

the partici pant ceases to be a 5-percent owner in a
subsequent vyear.

6.6 Actuarial Increase. Except with respect to all
participants in a governnental or church plan, or a
5-percent _owner in other plans, a participant’s accrued
benefit is actuarially increased to take into account the
period after age 70% in which the employee does not receive

any benefits under the plan. The actuarial increase begins
on the April 1 following the calendar year in which the
employee attains age 70v¥2 (January 1, 1997 in the case of an

employee who attained age 70Y% prior to 1996), and ends on
the date on which benefits commence after retirement in an
amount sufficient to satisfy section 401(a)(9).

The amount of actuarial increase payable as of the end of
the period for actuarial increases must be no less than the

actuarial equivalent of the employee's retirement benefits
that would have been payable as of the date the actuarial
increase must commence plus the actuarial equivalent of
additional benefits accrued after that date, reduced by the

actuarial equivalent of any distributions made after that
date. The actuarial increase is generally the same as, and
not in addition to, the actuarial increase required for that

same period under section 411 to reflect the delay in
payments after normal retirement, except that the actuarial

increase required under section 401(a)(9)(C) must be
provided even during the period during which an employee is

in section 203(a)(3)(B) service.

For purposes of section 411(b)(1)(H), the actuarial increase

will be treated as an adjustment attributable to the delay
in distribution of benefits after the attainment of normal
retirement age. Accordingly, to the extent permitted under
section 411(b)(1)(H), the actuarial increase required under

section 401(a)(9)(C)(iii) may reduce the benefit accrual
otherwise required under section 411(b)(1)(H)(i), except
that the rules on the suspension of benefits are not
applicable.

Sanpl e Adoption Agreenent Language:

A. The required beginning date of a participant with respect

to a plan is (select one):
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1. () the April 1 of the calendar year follow ng the

calendar in which the participant attains age 70%v5.

2. () the April 1 of the calendar year following the

calendar year in which the participant attains age

70%, except that benefit distributions to a

participant (other than a 5-percent owner) with

respect to benefits accrued after the later of the

adoption or effective date of the amendment to the

plan must commence by the later of the April 1 of the

calendar year following the calendar year in which the

participant attains age 70% or retires.

3. () the later of the April 1 of the calendar year

following the calendar year in which the participant

attains age 70% or retires except that benefit

distributions to a 5-percent owner must commence by

the April 1 of the calendar year following the

calendar year in which the participant attains age

70v. (also select a, b, and/or ¢, whichever is

applicable. (c) must be selected to the extent that

there would otherwise be an elimination of a

preretirement age 70% distribution option for

employees older than those listed above.)

(a) () any participant attaining age 70% in years

after 1995 may elect by April 1 of the calendar

vear following the year in which the participant

attained age 70v%, (or by December 31, 1997 in the

case of a participant attaining age 70v¥2 in 1996)

to defer distributions until the calendar year

following the calendar year in which the

participant retires. If no such election is made

the participant will beqgin receiving distributions

by the April 1 of the calendar year following the

yvear in which the participant attained age 70% (or

by December 31, 1997 in the case of a participant

attaining age 70% in 1996)

b) () any participant attaining age 70% in years

prior to 1997 may elect to stop distributions and

recommence by the April 1 of the calendar year

following the year in which the participant

retires. There is either (select one)

(i) () a new annuity starting date upon

recommencement, or
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(ii) () no new annuity starting date upon
r ecommencenent .

(c) () the preretirement age 70% distribution
option is only eliminated with respect to
employees who reach age 70% in or after a calendar

year that beqgins after the later of December 31,

1998, or the adoption date of the amendment. The

preretirement age 70Y distribution option is an
optional form of benefit under which benefits
payable in a particular distribution form
(including any modifications that may be elected

after benefit commencement) commence at a time
during the period that begins on or after January

1 of the calendar year in which an employee
attains age 70% and ends April 1 of the
immediately following calendar year.

(4) () A participant's accrued benefit is actuarially

increased to take into account the period after age
70% in which the employee does not receive any
benefits under the plan. The actuarial increase begins

on the April 1 following the calendar year in which
the employee attains age 70% (January 1, 1997 in the

case of an employee who attained age 70% prior to
1996), and ends on the date on which benefits commence

after retirement in an amount sufficient to satisfy
section 401(a)(9), as described in LRM #51.. (this is

not required if (1) a plan continues to retain the
requirement that distributions commence by the April 1

of the calendar year following the calendar year in
which the participant attains age 70%. This is also
not applicable to 5-percent owners in any plans).

Section 7. Transitional Rule

7.1. Notwithstanding the other requirements of this article
and subject to the requirements of Article , Joint and
Survivor Annuity Requirements, distribution on behalf of any
employee, including a 5-percent owner, may be made in
accordance with all of the following requirements
(regardless of when such distribution commences):

(a) The distribution by the plan is one which would
not have disqualified such plan under section
401(a)(9) of the Internal Revenue Code as in effect
prior to amendment by the Deficit Reduction Act of
1984.
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(b) The distribution is in accordance with a method
of distribution designated by the enpl oyee whose
interest in the plan_is being distributed or, if the
enpl oyee i s deceased, by a beneficiary of such

enpl oyee.

(c) Such designation was in witing, was signed by
t he enpl oyee or the beneficiary, and was nmade before
January 1, 1984.

(d) The enployee had accrued a benefit under the plan
as of Decenber 31, 1983.

(e) The method of distribution designated by the
enpl oyee or the beneficiary specifies the tinme at
whi ch distribution will conmence, the period over
whi ch distributions will be rmade, and in the case of
any distribution upon the enpl oyee’s death, the
beneficiaries of the enployee listed in order of
priority.

7.2. A distribution upon death will not be covered by this
transitional rule unless the information in the designation
contains the required informati on described above with
respect to the distributions to be nade upon the death of

t he enpl oyee.

7.3. For any distribution which commences before January 1,
1984, but continues after Decenber 31, 1983, the enpl oyee,
or the beneficiary, to whom such distribution is being nade,
will be presuned to have desi gnated the method of

di stribution under which the distribution is being nmade if
the nethod of distribution was specified in witing and the
distribution satisfies the requirenents in subsections
7.1(a) and (e).

7.4. |If a designation is revoked any subsequent
distribution nust satisfy the requirenents of section
401(a)(9) of the Internal Revenue Code and the proposed
regul ations thereunder. |If a designation is revoked
subsequent to the date distributions are required to begin,
the plan nust distribute by the end of the cal endar year
foll owi ng the cal endar year in which the revocation occurs
the total anmount not yet distributed which would have been
required to have been distributed to satisfy section
401(a)(9) of the Internal Revenue Code and the proposed
regul ati ons thereunder, but for the section 242(b)(2)

el ection. For cal endar years beginning after Decenber 31,
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1988, such distributions nmust neet the mnimumdistribution
i ncidental benefit requirenments in section 1.401(a)(9)-2 of
t he Proposed Incone Tax Regul ations. Any changes in the
designation will be considered to be a revocation of the
desi gnati on. However, the nmere substitution or addition of
anot her beneficiary (one not nanmed in the designation) under
the designation will not be considered to be a revocation of
the designation, so long as such substitution or addition
does not alter the period over which distributions are to be
made under the designation, directly or indirectly (for
exanple, by altering the relevant neasuring life). 1In the
case in which an anount is transferred or rolled over from
one plan to another plan, the rules in Q%A J-2 and QRA J-3
of section 1.401(a)(9)-1 of the Proposed |Incone Tax
Regul ati ons shall apply.

52. Incidental insurance provisions and definitely
determ nable retirenment benefits
52. Docunent Provision:

St at enent of Requirenent: I nci dental insurance
provi sions and definitely
determ nabl e retirenent
benefits, Rev. Rul. 60-83,
Rev. Rul, 74-307, Rev. Rul.
83-53, and Rev. Rul. 85-15.

(Note to reviewer: The follow ng sanple | anguage is an
exanpl e of an incidental pre-retirenent death benefit which
is definitely determ nable. A pre-retirenment death benefit
paid in the formof a qualified preretirement survivor
annuity is deened incidental and is, therefore, always
permtted; however, if death benefits are paid in a form
other than or in addition to the qualified preretirenent
survivor annuity, such benefits nust be incidental to the
retirement purpose of the plan, See Rev. Rul. 85-15.)

Sanmpl e Pl an Language:

The death benefit payable under this plan will be a
qualified preretirenent survivor annuity and, if applicable,
any other additional incidental death benefit as sel ected by
t he enpl oyer in the adoption agreenent.

Sanpl e Adoption Agreenent Language:
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The pre-retirenment death benefit payable under this plan is
(sel ect one of the follow ng options):

() A None, other than the qualified preretirenent
survivor annuity.

() B. The qualified preretirenent survivor annuity
plus the proceeds of insurance policies purchased on
the participant’s life; provided that any death
benefit in addition to the qualified preretirenent
survivor annuity shall be reduced to the extent
necessary so that the sum of such additional benefit
and the present value of the qualified preretirenent
survivor annuity does not exceed 100 tines the
participant’s anticipated nonthly benefit. For

pur pose of this requirenent, the total face anount of
policies purchased will be  (fill in the anpount
but not in excess of 100) tinmes the participant’s
antici pated nonthly benefit.

() C The qualified preretirenent survivor annuity
plus the excess, if any, of the present value of the
partici pant’s accrued benefit mnus the present val ue
of the qualified preretirenent survivor annuity.

() D The qualified preretirenment survivor annuity
plus, if a positive anount, the incidental reserve.
The incidental reserve equals the proceeds of

i nsurance policies purchased on a participant’s life
plus the theoretical ILP reserve mnus the sum of the
present value of the qualified preretirenent survivor
annuity and the cash value of the policies purchased.
For purpose of this requirenent, the face anmount of
the insurance policies will be that purchasabl e by

_____ (fill in the anpbunt but not greater than 66 if
whole life and not greater than 33 if term and/or
uni versal life) percent of the theoretical

contri bution.

For purposes of D above, the follow ng definitions
apply:

Theoretical ILP reserve is the reserve that woul d be
avai l able at the tinme of death if for each year of

pl an participation a contribution had been made on
behal f of the participant in an anount equal to the
t heoretical contribution.
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Theoretical contribution is the contribution that
woul d be made on behal f of the participant, using the
i ndi vidual |evel prem um funding nethod fromthe age
at which participation conmenced to normal retirenent
age, to fund the participant’s entire retirenent
benefit wthout regard to pre-retirenent ancillary
benefits. The entire retirenent benefit for this

pur pose i s based upon a straight [ife annuity and
assunmes continuation of current salary (no salary
scale) and the current defined benefit fraction under
section 415(e) of the Internal Revenue Code.

For purposes of B, C, and D above, the cal cul ations for
present value of any benefit shall be determned in
accordance with section of the plan.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM #42.)

53. Paynent of benefits
53. Docunent Provi sion:

St atenent of Requirenent: Paynent of benefits, Regs.
81.401-1(b)(D(i).

Sample Plan Language: Benefits will be paid only on death,
disability, term nation of enploynment, plan term nation, or
at normal retirenment age.

54. Direct Rollovers (I RC 401(a)(31))
54. Document Provision:

Statement of Requirement: Direct Rollovers, IRC
8401(a)(31); Rev. Proc. 93-12;
Regs. 1.401(a)(31)-1T

Sample Plan Language:
Article _ . Direct Rollovers

Section 1. This Article applies to distributions made on
or after January 1, 1993. Notwi thstandi ng any provision of
the plan to the contrary that would otherwise Iimt a
distributee’ s election under this part, a distributee nay
elect, at the tinme and in the manner prescribed by the plan
adm nistrator, to have any portion of an eligible rollover
distribution that is equal to at |east $500 paid directly to
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an eligible retirement plan specified by the distributee in
a direct rollover.

Section 2. Definitions

Section 2.1. Eligible rollover distribution: An eligible
rollover distribution is any distribution of all or any
portion of the balance to the credit of the distributee,
except that an eligible rollover distribution does not

I nclude: any distribution that is one of a series of
substantially equal periodic paynents (not |ess frequently
than annually) made for the life (or |life expectancy) of the
distributee or the joint lives (or joint |ife expectancies)
of the distributee and the distributee’s designated
beneficiary, or for a specified period of ten years or nore;
any distribution to the extent such distribution is required
under section 401(a)(9) of the Internal Revenue Code; and
the portion of any distribution that is not includible in
gross incone (determ ned without regard to the exclusion for
net unrealized appreciation with respect to enpl oyer
securities); and any other distribution(s) that is
reasonably expected to total l[ess than $200 during a year.

Section 2.2. Eligible retirenent plan: An eligible
retirement plan is an individual retirement account
described in section 408(a) of the Code, an individual
retirement annuity described in section 408(b) of the Code,
an annuity plan described in section 403(a) of the Code, or
a qualified plan described in section 401(a) of the Code,
that accepts the distributee’ s eligible rollover
distribution. However, in the case of an eligible rollover
distribution to the surviving spouse, an eligible retirenent
plan is an individual retirement account or individual
retirement annuity.

Section 2.3. Distributee: A distributee includes an

enpl oyee or former enployee. In addition, the enployee s or
former enployee’s surviving spouse and the enpl oyee' s or
former enpl oyee’s spouse or former spouse who is the

al ternate payee under a qualified donestic rel ations order,
as defined in section 414(p) of the Code, are distributees
with regard to the interest of the spouse or forner spouse.

Section 2.4 Direct rollover: A direct rollover is a

paynment by the plan to the eligible retirenent plan
specified by the distributee.
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55. Suspension of benefits
55. Docunent Provi sion:

St at enent of Requirenent: Suspensi on of benefits,
IRC 8411(a)(3)(B), DOL Regs.
§2530.203-3.

Sample Plan Language:

(Note to reviewer: an enpl oyee’'s accrued benefit in a
defined benefit plan nust be actuarially increased to take

into account the period after age 70% in which the employee

does not receive any benefits under the plan (other than
5-percent owners in other defined benefit plans. No
suspension of benefits is allowed with respect to this
actuarial increase. See LRM #51)

Section . Suspension of Benefits.

(D As elected by the employer in the adoption agreement,
normal or early retirement benefits will be suspended for

each calendar month during which the employee completes at
least 40 hours of service with the employer in section
203(a)(3)(B) service. Consequently, the amount of benefits
which are paid later than normal retirement age will be
computed as if the employee had been receiving benefits
since normal retirement age.

(2) Resumption of payment. If benefit payments have been
suspended payments shall resume no later than the first day

of the third calendar month after the calendar month in

which the employee ceases to be employed in section
203(a)(3)(B) service. The initial payment upon resumption

shall include the payment scheduled to occur in the calendar
month when payments resume and any amounts withheld during
the period between the cessation of section 203(a)(3)(B)

service and the resumption of payments.

(3) Notification. No payment shall be withheld by the plan
pursuant to this section unless the plan notifies the

employee by personal delivery or first class mail during the
first calendar month or payroll period in which the plan
withholds payments that his or her benefits are suspended.
Such notifications shall contain a description of the

specific reasons why benefit payments are being suspended, a
description of the plan provision relating to the suspension

of payments, a copy of such provisions, and a statement to

the effect that applicable Department of Labor regulations
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may be found in section 2530.203-3 of the Code of Federal
Regul ati ons.

In addition, the notice shall informthe enployee of the
plan’s procedures for affording a review of the suspension
of benefits. Requests for such reviews nmay be considered in
accordance with the cl ains procedure adopted by the plan
pursuant to section 503 of ERI SA and applicable regul ations.

(4) Anount suspended.

(a) Life annuity. 1In the case of benefits payable
periodically on a nonthly basis for as long as a life
(or lives) continues, such as a straight life annuity
or a qualified joint and survivor annuity, an anount
equal to the portion of a nonthly benefit paynent
derived from enpl oyer contributions.

(b) O her benefit fornms. |In the case of a benefit
payable in a formother than the formdescribed in
subsection (a) above, an anount of the enpl oyer-
provi ded portion of benefit paynments for a cal endar
nonth in which the enpl oyee is enployed in section
203(a)(3)(B) service, equal to the | esser of

(i) The anmount of benefits which would have been
payable to the enployee if he had been receiving
nmont hly benefits under the plan since actual
retirement based on a straight life annuity
commenci ng at actual retirenent age; or

(i1) The actual anount paid or scheduled to be
paid to the enpl oyee for such nonth. Paynents
whi ch are schedul ed to be paid |l ess frequently
than nmonthly may be converted to nonthly paynents
for purposes of the above sentence.

(5) This section does not apply to the m nimum benefit to
whi ch t he part|C|pant is entitled under the top-heavy rules
of Article

(Note to reviewer: Provisions may be added to the plan to
provide for the benefit offset authorized by DOL Regs.

2530. 203- 3, however; these additional provisions nmust be in
strict conpliance with the said regul ation.)

Sanpl e Adoption Agreenent Language:
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The suspension of benefit rules in section of the plan
wll apply to:

( ) all participants in the plan.

) only those participants described in section __
of the plan whose benefits, if actuarial increased, would
exceed the limtations of section 415 of the Code.

(Note to reviewer: The first blank in the sanple adoption
agreenent | anguage above should be filled in with the
section nunber of the plan corresponding to LRM55. The
second bl ank in the sanple adopti on agreenent | anguage above
should be filled in with the section nunber of the plan
corresponding to LRM #42.)

56. Early plan term nation provision
56. Docunent Provi sion:

St at enent of Requirenent: Early plan term nation
provision, Regs. §1.401-4(c);
Rev. Rul. 80-229, Rev. Rul.
81-135, Rev. Rul. 67-114.

Sample Plan Language:

(1) Prior to the date the pre-termnation restrictions in
section __ of the plan are effective, enployer
contributions on behalf of any of the 25 highest paid

enpl oyees at the tinme the plan is established and whose
antici pated annual benefit exceeds $1,500 will be restricted
as provided in paragraph (2) upon the occurrence of the
foll owi ng conditions:

(a) The planis termnated within 10 years after its
est abl i shnent,

(b) The benefits of such highest paid enpl oyee becone
payable within 10 years after the establishment of the
pl an, or

(c) |If section 412 of the Internal Revenue Code

(wi thout regard to section 412(h)(2)) does not apply to
this plan, the benefits of such enpl oyee becone payabl e
after the plan has been in effect for 10 years, and the
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full current costs of the plan for the first 10 years
have not been funded.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM 57.)

(2) Enployer contributions which may be used for the
benefit of an enpl oyee described in paragraph (1) shall not
exceed the greater of $20,000, or 20% of the first $50, 000
of the enployee’ s conpensation nmultiplied by the nunber of
years between the date of the establishnent of the plan and:

(a) If 1(a) applies, the date of the term nation of
t he pl an,

(b) If 1(b) applies, the date the benefits becone
payabl e, or

(c) If 1(c) applies, the date of the failure to neet
the full current costs.

(3) If the plan is anended so as to increase the benefit
actually payable in the event of the subsequent term nation
of the plan, or the subsequent discontinuance of
contributions thereunder, then the provisions of the above
par agr aphs shall be applied to the plan as so changed as if
it were a new plan established on the date of the change.
The original group of 25 enployees (as described in (1)
above) will continue to have the limtations in (2) apply as
I f the plan had not been changed. The restrictions relating
to the change of plan should apply to benefits or funds for
each of the 25 highest paid enpl oyees on the effective date
of the change except that such restrictions need not apply
Wi th respect to any enployee in this group for whomthe

nor mal annual pension or annuity provided by enpl oyer
contributions prior to that date and during the ensuing ten
years, based on his rate of conpensation on that date, could
not exceed $1, 500.

The enpl oyer contributions which may be used for the benefit
of the new group of 25 enployees will be limted to the
greater of:

(a) The enployer contributions (or funds attributable
t hereto) which woul d have been applied to provide the
benefits for the enployee if the previous plan had been
continued wi t hout change;
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(b) $20, 000; or

(c) The sumof (i) the enployer contributions (or
funds attributable thereto) which would have been
applied to provide benefits for the enpl oyee under the
previous plan if it had been termnated the day before
the effective date of change, and (ii) an anpunt
conputed by nultiplying the nunber of years for which
the current costs of the plan after that date are net
by (A) 20 percent of his annual conpensation, or (B)
$10, 000, whichever is smaller.

(4) Notwithstanding the above Iimtations, the follow ng
limtations will apply if they would result in a greater
anount of enployer contributions to be used for the benefit
of the restricted enpl oyee:

(a) In the case of a substantial owner (as defined in
section 4022(b)(5) of ERI SA), a dollar anmunt which
equal s the present value of the benefit guaranteed for
such enpl oyee under section 4022 of ERISA, or if the
pl an has not term nated, the present value of the
benefit that would be guaranteed if the plan term nated
on the date the benefit commences, determned in
accordance with regul ati ons of the Pension Benefit
Guaranty Corporation (PBG&C); and

(b) In the case of the other restricted enpl oyees, a
dol I ar anobunt which equals the present value of the
maxi mum benefit described in section 4022(b)(3)(B) of
ERI SA (determined on the earlier of the date the plan
term nates or the date benefits commence, and

determ ned in accordance with regul ati ons of PBGC)

W thout regard to any other limtations in section 4022
of ERI SA.

(Note to reviewer: The following is an optional provision
that allows distributions to participants made incident to
pl an term nati on when the val ue of plan assets is not |ess
than the present val ue of accrued benefits of al

partici pants. This provision may be used whether or not the
early termnation restrictions are otherw se applicable.)

Sanpl e Pl an Language:

If, as of the date this plan term nates, the value of plan
assets is not less than the present value of all accrued
benefits (whether or not nonforfeitable) distributions of
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assets to each participant equal to the present val ue of
that participant’s accrued benefit wll not be
discrimnatory if the fornula for conputing benefits as of
the date of termnation is not discrimnatory.

Al'l present values and the value of plan assets wll be
conput ed usi ng assunptions satisfying section 4044 of ERI SA

Upon the occurrence of the above situation the anmount by

whi ch the val ue of plan assets exceeds the present val ue of
accrued benefits (whether or not nonforfeitable) will revert
to the enpl oyer

(Note to reviewer: The following is an optional provision
that allows distributions to be nmade to restricted
participants in the event a restricted benefit becones
payabl e.)

Sanpl e Pl an Language:

Not wi t hst andi ng the otherw se applicable restrictions on

di stributions of benefits incident to early plan
termnation, a participant’s otherwi se restricted benefit
may be distributed in full upon depositing wth an
accept abl e depository property having a fair narket val ue
equal to 125% of the anmpbunt which woul d be repayabl e had the
plan term nated on the date of the distribution. |If the

mar ket val ue of the property held by the depository falls
bel ow 110% of the anmount which woul d be repayable if the
plan were then to term nate, additional property necessary
to bring the value of the property held by the depository up
to 125% of such anount will be deposited.

57. Pre-termnation restrictions
57. Docunent Provi sion:

St at enent of Requirenent: Pre-term nation restrictions,
Regs. §1.401(a)(4)-5(b); Rev.
Rul. 92-76.

Sample Plan Language:

In the event of plan term nation, the benefit of any highly

conpensated active or forner enployee is limted to a
benefit that is nondiscrimnatory under section 401(a)(4).
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For plan years beginning on or after the date set forth in
section __ of the Adoption Agreenent, benefits distributed
to any of the 25 nost highly conpensated active and highly
conpensated fornmer enployees with the greatest conpensation
in the current or any prior year are restricted such that

t he annual paynents are no greater than an anount equal to

t he paynent that woul d be nade on behal f of the enpl oyee
under a straight life annuity that is the actuari al

equi val ent of the sum of the enployee s accrued benefit, the
enpl oyee’ s other benefits under the plan (other than a
soci al security supplenment, within the neaning of section
1.411(a)-7(c)(4)(ii) of the Inconme Tax Regul ations), and the
anount the enployee is entitled to receive under a soci al
security suppl enent.

(Note to reviewer: The blank should be filled in with the
section nunber of the plan’s Adoption Agreenent
correspondi ng to the Adoption Agreenent |anguage provided
bel ow. )

The precedi ng paragraph shall not apply if: (1) after
paynment of the benefit to an enpl oyee described in the
precedi ng paragraph, the value of plan assets equals or
exceeds 110% of the value of current liabilities, as defined
in section 412(1)(7) of the Internal Revenue Code, (2) the
val ue of the benefits for an enpl oyee described above is

| ess than 1% of the value of current liabilities before

di stribution, or (3) the value of the benefits payabl e under
the plan to an enpl oyee descri bed above does not exceed

$3, 500.

For purposes of this section, benefit includes loans in
excess of the amount set forth in section 72(p)(2)(A) of the
I nternal Revenue Code, any periodic inconme, any w thdrawal
val ues payable to a living enployee, and any death benefits
not provided for by insurance on the enployee’'s life.

Sanpl e Adoption Agreenent Language:

The pre-term nation restrictions in section of the

plan will be effective (no later
than the first day of the 1994 plan year).

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM 57.)
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(Note to reviewer: The follow ng sanple plan | anguage
contai ns optional provisions that allow distribution of
restricted amounts to the 25 nost highly conpensated active
and nost highly conpensated former enpl oyees.)

Sanmpl e Pl an Language:

An enpl oyee’ s otherwi se restricted benefit nay be
distributed in full to the affected enployee if prior to
recei pt of the restricted anmount, the enpl oyee enters into a
witten agreement wth the plan adm nistrator to secure
repaynent to the plan of the restricted amount. The
restricted anount is the excess of the anounts distributed
to the enpl oyee (accunul ated with reasonable interest) over
the amounts that could have been distributed to the enpl oyee
under the straight life annuity described in section __ of
the plan (accunulated with reasonable interest). The

enpl oyee may secure repaynent of the restricted anbunt upon
distribution by: (1) entering into an agreenent for pronptly
depositing in escrow with an acceptabl e depository property
having a fair market value equal to at |east 125 percent of
the restricted amount, (2) providing a bank letter of credit
In an anount equal to at |east 100 percent of the restricted
anount, or (3) posting a bond equal to at |east 100 percent
of the restricted anount. |If the enployee elects to post
bond, the bond will be furnished by an i nsurance conpany,
bondi ng conpany or other surety for federal bonds.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM 57.)

The escrow arrangenent nmay provi de that an enpl oyee nay

Wi t hdraw amounts in excess of 125 percent of the restricted
anount. |If the market value of the property in an escrow
account falls below 110 percent of the remaining restricted
anount, the enpl oyee nust deposit additional property to
bring the value of the property held by the depository up to
125 percent of the restricted anbunt. The escrow
arrangenent may provide that enployee may have the right to
recei ve any incone fromthe property placed in escrow,
subject to the enployee’s obligation to deposit additional
property, as set forth in the precedi ng sentence.

A surety or bank nmay release any liability on a bond or

letter of credit in excess of 100 percent of the restricted
anmount .

129



If the plan adm nistrator certifies to the depository,
surety or bank that the enployee (or the enpl oyee's estate)
is no longer obligated to repay any restricted anount, a
depository may redeliver to the enpl oyee any property held
under an escrow agreenent, and a surety or bank may rel ease
any liability on an enployee’s bond or letter of credit.

VESTI NG PROVI SI ONS

58. Designation of vesting conputation period
58. Docunent Provision:

St at ement of Requirenent: Desi gnati on of vesting
conput ati on period, |IRC
8411(a)(5)(A); DOL Regs.
§2530.200b-4.

Sample Plan Language:
Provision #1

For purposes of conputing an enpl oyee’s nonforfeitable right
to the accrued benefit derived from enpl oyer contributions,

years of service and breaks in service shall be neasured by
reference to the plan year.

Provision #2

For purposes of conputing an enpl oyee’s nonforfeitable right
to the accrued benefit derived from enpl oyer contributions,
years of service and breaks in service shall be neasured by
reference to the 12-nonth period commenci ng on the date the
enpl oyee first perforns an hour of service and each
subsequent 12-nonth period will conmence on the anniversary
of such date.

59. BI'S and YOS nust be neasured on the same conputation
peri od
59. Document Provision:

Statement of Requirement: Breaks in service and years of
service must be measured on
the same computation period,
DOL Regs. §2530.200b-4(a)(3).

Sample Plan Language:
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For purposes of conputing an enployee’s right to the
enpl oyee’ s accrued benefit, years of service and breaks in
service shall be neasured on the sane conputation period.

60. Full vesting upon Normal retirenment age
60. Docunent Provision:

St atement of Requirenent: Ful I vesting upon attai nnment
of normal retirenment age,
IRC 8§411(a).

Sample Plan Language:

Not wi t hst andi ng the vesting schedul e el ected by the enpl oyer
in section of the adoption agreenent, an enpl oyee’s

right to his or her normal retirenent benefit nust be
nonforfeitable upon the attainnent of nornmal retirenent age.

(Note to reviewer: The blank should be filled in with the
adoption agreement section number corresponding to LRM #61.)

61. Option vesting schedul es nust be at |east as |iberal as
t he applicable m ni num vesting schedul es

61. Document Provision:

Statement of Requirement: Optional vesting schedules
must be at least as favorable
as the applicable minimum
vesting schedules, IRC
8411(a)(2) and 8416(b)(1).

(Note to reviewer: If the plan provides vesting schedules
other than those given in the Code (411(a)(2) for regular
schedules; 416(b)(l) for top-heavy schedules, See LRM 64),
the optional schedules must be at least as favorable as the
statutory schedules.

62. Crediting years of service -- vesting (411(a)(4))
62. Document Provision:

Statement of Requirement: Crediting years of service -
vesting, IRC 8411(a)(4).

Sample Adoption Agreement Language:
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Al'l of an enployee’'s years of service with the enpl oyer
shall be counted to determ ne the nonforfeitable percentage
i n such enpl oyee’ s enpl oyer-provi ded accrued benefit except:

() Years of service before age 18,

() Years of service during a period for which the enpl oyee
made no mandatory contri butions,

() Years of service before the enployer maintained this
pl an or a predecessor plan,

() Years of service before January |, 1971, unless the
enpl oyee has at least 3 years of service after Decenber 31,
1970, and

() Years of service before the effective date of ERI SA if
such service woul d have been di sregarded under the break in
service rules of the prior plan in effect fromtine to tine
bef ore such date. For this purpose, break in service rules
are rules which result in the loss of prior vesting or
benefit accruals, or deny an enployee’'s eligibility to
partici pate by reason of separation or failure to conplete a
required period of service wthin a specified period of

time.

63. Vesting Break in service -- one year hol d-out
63. Docunent Provision:

St at ement of Requirenent: Vesting break in service - one
year hol dout,
IRC 8411(a)(6)(B).

Sample Plan Language:

In the case of any participant who has incurred a 1-year
break in service, years of service before such break wl|
not be taken into account until the participant has

conpl eted a year of service after such break in service.

(Note to reviewer: A fully insured plan that satisfies the
requirements of section 411(b)(1)(F) may use the break in
service rule of section 411(a)(6)(C) and disregard years of
service after 5 consecutive 1-year breaks in service for
purposes of determining the participant's nonforfeitable
percentage in his or her accrued benefit derived from
employer contributions that accrued before such breaks in
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service. However, the participant’s years of service before
the breaks in service nust be counted in vesting the post-
break accrued benefit unless the plan uses the rule of
parity and the pre-break years of service for nonvested
partici pants could be disregarded pursuant to such rule.

See LRM 64.)

64. Vesting Break in service -- Rule of parity
64. Docunent Provision

St at enent of Requirenent: Vesting break in service -
rule of parity, IRC
8411(a)(6)(D).

Sample Plan Language:

In the case of a participant who has 5 or nore consecutive
1l-year breaks in service, the participant’s pre-break
service will count in vesting of the enpl oyer-provided
accrued benefit only if either:

(i) such participant has any nonforfeitable interest in the
accrued benefit attributable to enployer contributions at
the tine of separation fromservice, or

(ii) upon returning to service the nunber of consecutive 1-
year breaks in service is |less than the nunber of years of
servi ce.

65. Anendnent of vesting schedule (411(a)(10))
65. Document Provision:

Statement of Requirement: Amendment of vesting schedule,
IRC 8411(a)(10); Regs.
81.411(a)-8(c)(l), 81.411(a)-
8T.

Sample Plan Language:

If the plan’s vesting schedule is anended or the plan is
anended in any way that directly or indirectly affects the
conput ati on of a participant’s nonforfeitable percentage, or
If the plan is deened anended by an automatic change to or
froma top-heavy vesting schedul e, each participant with at
| east 3 years of service with the enployer may elect wthin
a reasonabl e period after the adoption of the anmendment or
change, to have his nonforfeitabl e percentage conputed under
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the plan without regard to such anendnent or change. For
partici pants who do not have at |east one hour of service in
any plan year beginning after Decenber 31, 1988, the
precedi ng sentence shall be applied by substituting "5 years
of service" for "3 years of service" where such | anguage
appears.

The period during which the election may be nmade shall
commence with the date the anmendnent is adopted or deened to
be made and shall end on the |atest of:

(1) 60 days after the anmendnment is adopt ed;
(2) 60 days after the anmendnment becones effective; or

(3) 60 days after the participant is issued witten notice
of the anendnent by the enpl oyer or plan adm nistrator.

66. Anendnents affecting vested and/or accrued benefits
66. Docunent Provision:

St at enent of Requirenent: Amendnent s affecting vested
and/ or accrued benefits, IRC
8411(a)(10)(A) and 8411(d)(6);
Rev. Rul. 81-12.

Sample Plan Language:

No anmendment to the plan (including a change in the
actuarial basis for determ ning optional or early retirenent
benefits) shall be effective to the extent that it has the
effect of decreasing a participant’s accrued benefit.

Not wi t hst andi ng the precedi ng sentence, a participant’s
accrued benefit may be reduced to the extent permtted under
section 412(c)(8) of the Internal Revenue Code. For

pur poses of this paragraph, a plan anmendnent that has the
effect of (1) elimnating or reducing an early retirenent
benefit or a retirenment-type subsidy, or (2) elimnating an
optional formof benefit, with respect to benefits
attributable to service before the anendnent shall be
treated as reduci ng accrued benefits. In the case of a
retirement-type subsidy, the preceding sentence shall apply
only with respect to a participant who satisfies (either
before or after the anendnent) the preanmendnent conditions
for the subsidy. 1In general, a retirenment-type subsidy is a
subsidy that continues after retirenent, but does not
include a qualified disability benefit, a nedical benefit, a
soci al security supplenent, a death benefit (including life
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i nsurance). Furthernore, if the vesting schedule of a plan
I's anmended, in the case of an enployee who is a participant
as of the later of the date such anendnent is adopted or the
date it becones effective, the nonforfeitabl e percentage
(determ ned as of such date) of such enpl oyee’ s enpl oyer-
provi ded accrued benefit will not be |less than the

per cent age conputed under the plan without regard to such
amendnent .

67. Forfeitures -- wthdrawal of enployee contributions
67. Docunent Provision

St at enent of Requirenent: Forfeitures - withdrawal of
enpl oyee contributions, IRC
8401(a)(19).

Sample Plan Language:

If a participant has a nonforfeitable right to at |east 50
percent of his/her enployer-provided accrued benefit, then
no forfeitures will occur solely as a result of a
participant’s withdrawal of enployee contri butions.

Regardl ess of a participant’s nonforfeitable percentage, a
wi t hdrawal of enployee contributions will not result in a
forfeiture of the mninmumbenefit, if any, provided under
section

(Note to reviewer: The blank should be filled in with the
section nunber that corresponds to the requirenments of LRM
#70.)

68. Rei nstatenent of benefit
68. Document Provision:

Statement of Requirement: Reinstatement of benefit,
Regs. 81.411(a)4-(b)(6).

Sample Plan Language:
If a benefit is forfeited because the participant or

beneficiary cannot be found, such benefit will be reinstated
if aclaimis made by the participant or beneficiary.

TOP-HEAVY PROVISIONS
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(Note to reviewer: A plan that is designed to operate as if
it were al ways top-heavy (deened top-heavy plan) need not
contain the followi ng paragraph or the provisions of LRM 60.
A deened top-heavy plan contains a single benefit structure
that satisfies the requirenents of sections 416(b) and (c)
of the Code for each plan year without regard to whether the
plan is top-heavy. Sanple Plan Language:

If the plan is or becones top-heavy in any plan year
begi nni ng after Decenber 31, 1983, the provisions of
section(s) wi || supersede any conflicting

provisions in the plan or adoption agreenent.

(Note to reviewer: The blank should be filled in with the
section nunber that corresponds to the requirenments of LRMWs
#69-73.)

69. Top-heavy definitions
69. Docunent Provi sion:

St at enent of Requirenent: Top- heavy definitions,
IRC §416.

Sample Plan Language:

(i) Key enpl oyee: Any enpl oyee or forner enployee (and the
beneficiaries of such enployee) who at any tinme during the
determ nation period was an officer of the enployer if such
I ndi vi dual ' s annual conpensati on exceeds 50 percent of the
dollar limtation under section 415(b)(1)(A) of the Internal
Revenue Code, an owner (or considered an owner under section
318 of the Code) of one of the ten largest interests in the
enpl oyer if such individual’s conpensation exceeds 100
percent of the dollar |imtation under section 415(c)(1)(A)
of the Internal Revenue Code, a 5-percent owner of the

enpl oyer, or a 1-percent owner of the enployer who has an
annual conpensation of nore than $150,000. Annual
conpensati on nmeans conpensation as defined in section
of the adoption agreenment, but including amounts contri buted
by the enpl oyer pursuant to a salary reduction agreenent

whi ch are excludable fromthe enpl oyee’ s gross incone under
section 125, section 402(e)(3), section 402(h)(1)(B), or
section 403(b) of the Internal Revenue Code. The

determ nation period is the plan year containing the

determ nation date and the 4 preceding plan years. The
determ nation of who is a key enployee will be nade in

136



accordance with section 416(i)(1) of the Internal Revenue
Code and the regul ations thereunder.

(Note to reviewer: The blank should be filled in with the
section of the plan’s adoption agreenent that corresponds to
the sanpl e adopti on agreenent | anguage at the end of

LRM 40.)

(ii) Top-heavy plan: For any plan year beginning after
Decenber 31, 1983, this plan is top-heavy if any of the
foll owi ng conditions exists:

(a) |If the top-heavy ratio for this plan exceeds 60
percent and this plan is not part of any required
aggregati on group or perm ssive aggregation group of
pl ans.

(b) If this plan is a part of a required aggregation
group of plans but not part of a perm ssive aggregation
group and the top-heavy ratio for the group of plans
exceeds 60 percent.

(c) If this plan is a part of a required aggregation
group and part of a perm ssive aggregati on group of

pl ans and the top-heavy ratio for the perm ssive
aggregati on group exceeds 60 percent.

(iii1) Top-heavy ratio:

(a) |If the enployer maintains one or nore defined
benefit plans and the enpl oyer has not nmi ntai ned any
defined contribution plan (including any sinplified
enpl oyee pension, as defined in section 408(k) of the

I nternal Revenue Code) which during the 5-year period
endi ng on the determ nation date(s) has or has had
account bal ances, the top-heavy ratio for this plan

al one or for the required or perm ssive aggregation
group as appropriate is a fraction, the nunerator of
which is the sumof the present val ue of accrued
benefits of all key enployees as of the determ nation
date(s) (including any part of any accrued benefit
distributed in the 5-year period ending on the

determ nation date(s)), and the denom nator of which is
the sum of the present value of accrued benefits
(including any part of any accrued benefits distributed
In the 5-year period ending on the determ nation
date(s)), determned in accordance with section 416 of
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the Internal Revenue Code and the regul ations
t her eunder.

(b) If the enployer maintains one or nore defined
benefit plans and the enpl oyer nmintains or has

mai nt ai ned one or nore defined contribution plans
(including any sinplified enpl oyee pension) which
during the 5-year period ending on the determ nation
date(s) has or has had any account bal ances, the top-
heavy ratio for any required or perm ssive aggregation
group as appropriate is a fraction, the nunerator of
which is the sumof the present value of accrued
benefits under the aggregated defined benefit plan or
plans for all key enpl oyees, determ ned in accordance
with (a) above, and the sum of account bal ances under
t he aggregated defined contribution plan or plans for
all key enpl oyees as of the determ nation date(s), and
the denomi nator of which is the sumof the present

val ue of accrued benefits under the defined benefit
plan or plans for all participants, determned in
accordance with (a) above, and the account bal ances
under the aggregated defined contribution plan or plans
for all participants as of the determ nation date(s),
all determned in accordance with section 416 of the

I nternal Revenue Code and the regul ations thereunder.
The account bal ances under a defined contribution in
bot h the nunerat or and denom nator of the top-heavy
ratio are increased for any distribution of an account
bal ance made in the five-year period ending on the
determ nation date.

(c) For purposes of (a) and (b) above the val ue of
account bal ances and the present val ue of accrued
benefits will be determ ned as of the nobst recent
valuation date that falls within or ends with the 12-
nmonth period ending on the determ nation date, except
as provided in section 416 of the Internal Revenue Code
and the regul ations thereunder for the first and second
pl an years of a defined benefit plan. The account

bal ances and accrued benefits of a participant (1) who
is not a key enployee but who was a key enpl oyee in a
prior year, or (2) who has not been credited with at

| east one hour of service with any enpl oyer naintaining
the plan at any tinme during the 5-year period ending on
the determ nation date will be disregarded. The

cal cul ation of the top-heavy ratio, and the extent to
whi ch distributions, rollovers, and transfers are taken
into account wll be nmade in accordance with section
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416 of the Internal Revenue Code and the regul ations

t hereunder. Deductible enpl oyee contributions will not
be taken into account for purposes of conputing the
top-heavy ratio. When aggregating plans the val ue of
account bal ances and accrued benefits will be
calculated with reference to the determ nati on dates
that fall within the sane cal endar year

The accrued benefit of a participant other than a key

enpl oyee shall be determ ned under (a) the nethod, if any,
that uniformy applies for accrual purposes under al

defined benefit plans maintained by the enployer, or (b) if
there is no such nethod, as if such benefit accrued not nore
rapidly than the slowest accrual rate permtted under the
fractional rule of section 411(b)(1)(C of the Interna
Revenue Code.

(iv) Perm ssive aggregation group: The required
aggregati on group of plans plus any other plan or plans of
t he enpl oyer which, when considered as a group with the
requi red aggregation group, would continue to satisfy the
requi renents of sections 401(a)(4) and 410 of the Internal
Revenue Code.

(v) Required aggregation group: (lI) Each qualified plan of
the enployer in which at | east one key enpl oyee partici pates
or participated at any tine during the determ nation period
(regardl ess of whether the plan has term nated), and (2) any
other qualified plan of the enpl oyer which enables a plan
described in (I) to nmeet the requirenents of sections
401(a)(4) or 410 of the Internal Revenue Code.

(vi) Determnation date: For any plan year subsequent to
the first plan year, the |l ast day of the preceding plan
year. For the first plan year of the plan, the | ast day of
t hat year

(vii) Valuation date: The date elected by the enployer in
section of the adoption agreenent as of which account

bal ances or accrued benefits are valued for purposes of
cal culating the top-heavy ratio.

(viii) Present value: Present value shall be based only on
the interest and nortality rates specified in adoption
agr eenent .

Sanpl e Adoption Agreenent Language:
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Present val ue: For purposes of establishing present val ue
to conmpute the top-heavy ratio, any benefit shall be

di scounted only for nortality and interest based on the
fol | ow ng:

Interest rate: %

Mortality table:

Val uation date: For purposes of conputing the top-heavy
rati o, the valuation date shall be
of each year

70. M ni mum accrued benefit
70. Docunent Provision:

St at enent of Requirenent: M ni mum accrued benefit,
IRC 8416(c).

Sample Plan Language:

(1) Notwithstanding any other provision in this plan except
(3), (4), and (5) below, for any plan year in which this
plan is top-heavy, each participant who is not a key

enpl oyee and has conpl eted 1,000 hours of service wll
accrue a benefit (to be provided solely by enpl oyer
contributions and expressed as a life annuity comrenci ng at
normal retirenent age) of not |less than two percent of his
or her highest average conpensation for the five consecutive
years for which the participant had the highest
conpensati on. The aggregate conpensation for the years
during such five-year period in which the participant was
credited with a year of service will be divided by the
nunber of such years in order to determ ne average annual
conpensation. The m ninum accrual is determ ned w thout
regard to any Social Security contribution. The m ni nmum
accrual applies even though under other plan provisions the
partici pant woul d not otherwi se be entitled to receive an
accrual, or would have received a | esser accrual for the
year because (i) the non-key enployee fails to nake
mandatory contributions to the plan, (ii) the non-key

enpl oyee’ s conpensation is less than a stated anount, (iii)
t he non-key enpl oyee is not enployed on the |ast day of the
accrual conputation period, or (iv) the plan is integrated
wi th Social Security.

(2) For purposes of conputing the m ni num accrued benefit,
conpensati on shall nean conpensation as defined in section
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_____ of the adoption agreenent, as limted by section
401(a)(17) of the Code.

(Note to reviewer: The blank should be filled in with the
section of the adoption agreenent that corresponds to
section D of the sanple adoption agreenent | anguage at the
end of LRM 40.)

(3) No additional benefit accruals shall be provided
pursuant to (1) above to the extent that the total accruals
on behalf of the participant attributable to enpl oyer
contributions will provide a benefit expressed as a life
annuity conmencing at nornmal retirenment age that equals or
exceeds 20 percent of the participant’s highest average
conpensation for the five consecutive years for which the
partici pant had the hi ghest conpensati on.

(4) The provision in (1) above shall not apply to any
participant to the extent the participant is covered under
any other plan or plans of the enployer and the enpl oyer has
provided in section of the adoption agreenent that
the m nimum al |l ocati on or benefit requirenent applicable to
t op- heavy plans will be net in the other plan or plans.

(5) Al accruals of enployer-derived benefits, whether or
not attributable to years for which the plan is top-heavy,
may be used in conmputing whether the m nimum accrual

requi renents of paragraph (3) above are satisfied.

(Note to reviewer: The first blank should be filled in with
the plan section nunber corresponding to the sanple adoption
agreenent | anguage at the end of LRM #40)

(Note to reviewer: Provision (4) above nmay cause the plan
to fail to satisfy the uniformty requirenent under section
1.401(a)(4)-3(b)(2) of the regulations, even though al

ot her requirenents applicable to the regul atory safe harbors
are net.)

Sanpl e Adoption Agreenent Language:

For purposes of m ni numtop-heavy accrual s, each non-key
enpl oyee w Il accrue a m ni mum benefit of % of

conpensation for each year the plan is top-heavy.

71. Adjustnment for benefit formother than life annuity at
normal retirenent age
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71. Docunent Provision:

St at enent of Requirenent: Adj ustnent for benefit form
other than life annuity at
normal retirenment age,

IRC §416.

Sample Plan Language:

If the formof benefit is other than a straight life
annuity, the enpl oyee nust receive an anount that is the
actuarial equivalent of the mninumstraight life annuity
benefit. |If the benefit commences at a date other than at
normal retirenment age, the enployee nust receive at |east an
anount that is the actuarial equivalent of the m ninum
straight life annuity benefit conmencing at nornal

retirenment age.

72. Nonforfeitability of m ninum accrued benefit
72. Document Provision:

Statement of Requirement: Nonforfeitability of minimum
accrued benefit, IRC 8416(c).

Sample Plan Language:

The m ni num accrued benefit required (to the extent required
to be nonforfeitabl e under section 416(b)) of the Internal
Revenue Code nay not be forfeited under section 411(a)(3)(B)
or 411(a)(3)(D) of the Internal Revenue Code.

73. M ninmum vesting schedul es
73. Document Provision:

Statement of Requirement: Minimum vesting schedules,
IRC 8416(b).

Sample Plan Language:

For any plan year in which this plan is top-heavy, one of
the m ni num vesti ng schedul es as el ected by the enployer in
t he adoption agreenment wll automatically apply to the plan.
The m ni num vesting schedul e applies to all benefits within
t he nmeani ng of section 411(a)(7) of the Internal Revenue
Code except those attributable to enpl oyee contributions,

I ncl udi ng benefits accrued before the effective date of
section 416 and benefits accrued before the plan becane top-
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heavy. Further, no decrease in a participant’s
nonforfeitable percentage may occur in the event the plan’s
status as top-heavy changes for any plan year. However,
this section does not apply to the accrued benefit of any
enpl oyee who does not have an hour of service after the plan
has initially becone top-heavy and such enpl oyee’s account
bal ance attri butable to enployer contributions and
forfeitures will be determ ned wthout regard to this

secti on.

Sanpl e Adoption Agreenent Language:

The nonforfeitable interest of each participant in his or
her accrued benefit attributable to enpl oyer contributions
shal | be determ ned on the basis of the follow ng:

() 100% vesting after
servi ce.

(not to exceed 3 years) of

( ) % (not | ess than 20) vesting after 2 years

of servi ce.
_______ % (not | ess than 40) vesting after 3 years
of servi ce.

_______ % (not | ess than 60) vesting after 4 years of

servi ce.

_______ % (not | ess than 80) vesting after 5 years of

servi ce.

100% vesting after 6 years of service.

I f the vesting schedul e under the plan shifts in and out of
t he above schedul e for any plan year because of the plan's
top heavy status , such shift is an anendnent of the vesting
schedul e and the election in section of the plan
applies.

(Note to reviewer: The blank should be filled in with the
section nunmber which corresponds to LRM #65.)

AMENDMENT AND TERM NATI ON

74. Power to anend (sponsor)
74. Document Provi sion:

St at enent of Requirenent: Sponsor’s power to anend, Rev.
Proc. 89-9, 85.01, §18.04.
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Sanpl e Pl an Language: The sponsoring organi zati on nay anend
any part of the plan. For purposes of sponsoring
organi zati on anmendnents, the mass submtter shall be

recogni zed as the agent of the sponsoring organization. |If
t he sponsoring organi zati on does not adopt the anmendnents
made by the mass submitter, it will no | onger be identical

to or a mnor nodifier of the mass subm tter plan.

75. Anendnent by adopting enpl oyer
75. Docunent Provi sion:

St at enent of Requirenent: Amendrent by adopting
enpl oyer, Rev. Proc. 89-9,
§5.02.

Sample Plan Language:

The enpl oyer may (1) change the choice of options in the
adoption agreenent, (2) add overriding | anguage in the
adopti on agreenent when such | anguage i s necessary to
satisfy section 415 or section 416 of the Internal Revenue
Code because of the required aggregation of multiple plans,
and (3) add certain nodel anmendnments published by the

I nternal Revenue Service which specifically provide that
their adoption will not cause the plan to be treated as

i ndi vi dual | y desi gned. An enpl oyer that anmends the plan
for any other reason wll no |longer participate in this
master or prototype plan and will be considered to have an
I ndi vi dual |y desi gned pl an.

(Note to reviewer: The above provision, limiting the

ability of the adopting employer to amend the plan, would
not preclude the employer, in cases where the employer is
switching from an individually designed plan or from one
prototype plan to another, from attaching to the plan a list
of the section "411(d)(6) protected benefits" that must be
preserved. (see LRM #66). Such a list would not be
considered an amendment to the plan.)

76. Vesting -- plan term nation
76. Document Provision:

Statement of Requirement: Vesting - Plan termination,

IRC 8411(d)(3),
Regs. 81.411(a)-4(a).
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Sanmpl e Pl an Language:

In the event of the termnation or partial termnation of
this plan, the rights of all affected enpl oyees to benefits
accrued to the date of such termnation or partial
termnation (to the extent funded as of such date) shall be
nonf orf ei t abl e.

(Note to reviewer: A plan will not violate the
nonforfeitability requirenent of 411 of the Code nerely
because in the event of termnation an enpl oyee does not
have any recourse toward satisfaction of his nonforfeitable
benefits fromother than plan assets or the Pension Benefit
Guaranty Corporation.)

77. Plan nerger -- maintenance of benefit
77. Docunent Provision:

St at enent of Requirenent: Pl an nmerger - Mai ntenance of
benefit, IRC 8401(a)(12),
8414(1); Regs. 81.414(l).

Sample Plan Language:

In the event of a nmerger or consolidation with, or transfer
of assets or liabilities to any other plan, each participant
will receive a benefit immediately after such nerger, etc.
(if the plan then term nated) which is at |east equal to the
benefit the participant was entitled to i medi ately before
such nerger, etc. (if the plan had term nated.)

MISCELLANEOUS PLAN PROVISIONS

78. Inalienability of benefits
78. Document Provision:

Statement of Requirement: Inalienability of benefits,
IRC §401(a)(13), §414(p).

Sample Plan Language:

No benefit or interest avail able hereunder will be subject
to assignnment or alienation, either voluntarily or
involuntarily. The preceding sentence shall also apply to
the creation, assignnment, or recognition of a right to any
benefit payable with respect to a participant pursuant to a
domestic relations order, unless such order is determned to

145



be a qualified donmestic relations order, as defined in
section 414(p) of the Internal Revenue Code, or any donestic
rel ati ons order entered before January 1, 1985.

(Note to reviewer: The sanple provision requires the plan
adm nistrator to conply with a donestic relations order
entered before January 1, 1985, regardl ess of whether
paynment of benefits pursuant to the order has commenced as
of such date. The plan may provide instead that a donestic
rel ati ons order entered before January 1, 1985, wll be
treated as a qualified donmestic relations order if paynent
of benefits pursuant to the order has commenced as of such
date, and nay be treated as a qualified domestic relations
order if paynent of benefits has not comrenced as of such
date, even though the order does not satisfy the

requi renents of section 414(p).)

79. Loans to participants
79. Docunent Provi sion:

St at enent of Requirenent: Loans to partici pants,
IRC 8401(a)(13), 8417(f)(5),
84975(d)(1); DOL Regs.
§2550.408(b)-1; Regs.
§1.401(a)-20, Q&A-24.

(Note to reviewer: A plan may provide for loans to
participants or beneficiaries if it complies with the
requirements of section 4975(d)(l) of the Code.)

Sample Plan Language:

(1) Loans shall be made available to all participants and
beneficiaries on a reasonably equival ent basis.

Not wi t hst andi ng the preceding sentence, if this plan is a
fully insured section 412(i) plan, no | oans shall be made
under this plan.

(2) Loans shall not be nade available to highly conpensated
enpl oyees (as defined in section _of the plan) in an

anount greater than the anobunt made avail able to ot her
enpl oyees.

(Note to reviewer: The blank should be filled in with the
plan section number corresponding to LRM 11.)
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(3) Loans nust be adequately secured and bear a reasonabl e
I nterest rate.

(4) No participant |oan shall exceed the present val ue of
the participant’s vested accrued benefit. However, if the
participant is an affected enpl oyee under the pre-
termnation restrictions in section of the plan, the
total of all the affected enployee’s outstanding |oans wl|
not exceed the anobunt that such affected enpl oyee woul d be

entitled to under the pre-termnation restrictions.

(Note to reviewer: The blank should be filled in with the
section nunber of the plan corresponding to LRM #57.)

(5) A participant nust obtain the consent of his or her
spouse, if any, to use of the accrued benefit as security
for the loan. Spousal consent shall be obtained no earlier
t han the begi nning of the 90-day period that ends on the
date on which the loan is to be so secured. The consent
must be in witing, nust acknow edge the effect of the | oan,
and nust be witnessed by a plan representative or notary
public. Such consent shall thereafter be binding with
respect to the consenting spouse or any subsequent spouse
with respect to that [ oan. A new consent shall be required
I f the accrued benefit is used for renegotiation, extension,
renewal , or other revision of the |oan.

(6) I'n the event of default, foreclosure on the note and
attachnment of security will not occur until a distributable
event occurs in the plan.

(7) No loans will be made to any sharehol der-enpl oyee or
owner - enpl oyee. For purposes of this requirenent, a

shar ehol der - enpl oyee neans an enpl oyee or officer of an

el ecting small business (Subchapter S) corporation who owns
(or is considered as owning within the nmeani ng of section
318(a) (1) of the Internal Revenue Code), on any day during
t he taxabl e year of such corporation, nore than 5% of the
out st andi ng stock of the corporation.

If a valid spousal consent has been obtained in accordance
with (5), then, notw thstandi ng any other provision of this
pl an, the portion of the participant’s vested accrued
benefit used as a security interest held by the plan by
reason of a |oan outstanding to the participant shall be
taken into account for purposes of determ ning the anount of
the accrued benefit payable at the tine of death or
distribution, but only if the reduction is used as repaynent
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of the loan. If less than 100% of the participant’s vested
accrued benefit (determ ned without regard to the preceding
sentence) is payable to the surviving spouse, then the
accrued benefit shall be adjusted by first reducing the

vest ed accrued benefit by the anmount of the security used as
repaynent of the | oan, and then determ ning the benefit
payabl e to the surviving spouse.

(Note to reviewer: Section 72(p) of the Code provides that
certain plan loans are treated as distributions. Conpliance
with section 72(p) is not required for plan qualification.
Therefore, any plan provision dealing with section 72(p)

will not be considered with respect to the issuance of a
favorabl e opinion letter. However, in order to assist
sponsors in drafting provisions to conply with section
72(p), the follow ng | anguage i s provided.)

Sanmpl e Pl an Language:

No | oan to any participant or beneficiary can be nade to the
extent that such | oan when added to the outstandi ng bal ance
of all other loans to the participant or beneficiary would
exceed the | esser of (a) $50,000 reduced by the excess (if
any) of the highest outstanding bal ance of | oans during the
one year period ending on the day before the | oan is made,
over the outstanding bal ance of [ oans fromthe plan on the
date the loan is made, or (b) one-half the present val ue of
the nonforfeitable accrued benefit of the participant or, if
greater, the total accrued benefit up to $10,000. For the
pur pose of the above limtation, all [oans fromall plans of
t he enpl oyer and ot her nmenbers of a group of enployers
described in sections 414(b), 414(c), and 414(m and (o) of
the Internal Revenue Code are aggregated. Furthernore, any

| oan shall by its terns require that repaynent (principa
and interest) be anortized in | evel paynents, not |ess
frequently than quarterly, over a period not extending
beyond five years fromthe date of the | oan, unless such
loan is used to acquire a dwelling unit which within a
reasonable tine (deternmined at the tine the |oan is nade)

wi |l be used as the principal residence of the participant.
An assi gnnment or pledge of any portion of the participant’s
interest in the plan and a | oan, pledge, or assignment with
respect to any insurance contract purchased under the plan,
will be treated as a | oan under this paragraph.

80. Excl usive benefit
80. Docunent Provision:
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St at enent of Requirenent: Excl usi ve benefit, IRC
8401(a)(2), Rev. Rul. 91-4,
1991-1 C.B. 57.

Sample Plan Language: The corpus or income of the trust or
cust odi al account may not be diverted to or used for other
than the exclusive benefit of the participants or their
benefi ci ari es.

If plan benefits are provided through the distribution of
annuity or insurance contracts, any refunds or credits in
excess of plan benefits (on account of dividends, earnings,
or other experience rating credits, or surrender or
cancellation credits) will be paid to the trust or custodi al
account.

I f upon plan termnation all plan liabilities are satisfied,
any excess assets arising fromerroneous actuari al
computation wll revert to the enpl oyer.

(Note to reviewer: All plans that have trusts (including
top-heavy sidefund trusts) or custodial accounts (whether
fully-insured section 412(i) plans or other plans funded

only with insurance contracts) must include the above
language. Trusteed plans that are designated as fully
insured must also include LRM #87. Fully insured
nontrusteed plans must use LRM #87 in lieu of this LRM #80.
Section 412(i) plans with top-heavy sidefund trusts must
include LRM #80 and #87.)

Any contribution nade by the enpl oyer because of a m stake
of fact nust be returned to the enployer within one year of
the contri buti on.

In the event the deduction of a contribution made by the
enpl oyer is disallowed under section 404 of the Internal
Revenue Code, such contribution (to the extent disall owed)
nmust be returned to the enployer within one year of the

di sal | onance of the deduction.

In the event that the Conm ssioner of Internal Revenue
determnes that the plan is not initially qualified under
the Internal Revenue Code, any contribution made incident to
that initial qualification by the enployer nust be returned
to the enployer within one year after the date the initial
qualification is denied, but only if the application for the
qualification is made by the time prescribed by |aw for
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filing the enployer’s return for the taxable year in which
the plan is adopted, or such later date as the Secretary of
the Treasury may prescribe.

81. Failure of qualification
81. Docunent Provi sion:

St at enent of Requirenent: Failure of qualification,
Rev. Proc. 89-9.

Sanpl e Plan Language: |If the enployer’s plan fails to
attain or retain qualification, such plan wll no |onger
participate in this naster/prototype plan and will be

consi dered an individually designed plan.

82. Master trust or custodial account
82. Docunent Provision:

St at enent of Requirenent: Master trust or custodi al
account, Rev. Proc. 89-9,
83.01.

(Note to reviewer: A master plan may only have a single
funding medium for use by all adopting employers.)

83. Master trust - disqualification of plan
83. Document Provision:

Statement of Requirement: Master trust -
disqualification of plan.

Sample Plan Language: If the enployer’s plan fails to
attain or retain qualification, the funds of such plan wl|
be renoved fromthe naster trust as soon as administratively
feasi bl e.

84. Crediting service with predecessor enpl oyer
84. Document Provision:

Statement of Requirement: Crediting service with pre-
decessor employer,
IRC 8414(a).

Sample Plan Language:
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If the enpl oyer maintains the plan of a predecessor
enpl oyer, service with such enployer wll be treated as
service for the enployer.

85. Control of trades or businesses by owner-enpl oyee
85. Docunent Provision:

St at enent of Requirenent: Control of trades or
busi nesses by owner-enpl oyees,
Prior IRC 8401(d).

(Note to reviewer: Language dealing with the special
aggregation rules of eliminated IRC 8§401(d) should be

deleted.)

86. Conflicts with insurance contracts
86. Document Provision:

Statement of Requirement: Conflict with insurance
contracts, Regs. 81.401-

1(a)(3)(ii).
Sample Plan Language:

In the event of any conflict between the terns of this plan
and the terns of any insurance contract issued hereunder the
pl an provisions shall control.

(Note to reviewer: Alternatively, the plan may provide that
only contracts that conform to the terms of the plan will be
issued.)

87. Treatnent of insurance dividends - fully-insured plans
87. Document Provision:

Statement of Requirement: Treatment of insurance
dividends and other credits,
fully-insured plans, Regs.
81.404(a)-8; Rev. Rul. 60-33.

(Note to reviewer: All section 412(i) plans (whether
trusteed or nontrusteed) must include this provision. In
addition, all nontrusteed plans funded only with insurance
contracts must include this provision.)

Sample Plan Language:
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No contract will be purchased under the plan unless such
contract or a separate definite witten agreenent between
the enpl oyer (or trustee, if any) and the insurer provides
t hat:

(1) no value under contracts providing benefits under the
plan or credits (on account of dividends, earnings or other
experience rating credits, or surrender or cancellation
credits) with respect to such contracts nmay be paid or
returned to the enployer or diverted to or used for other
than providing plan benefits for the exclusive benefit of
enpl oyees or their beneficiaries;

(2) any contribution nmade by the enpl oyer because of a
m st ake of fact nust be returned to the enployer within one
year of the contribution;

(3) any credits on account of dividends, earnings or other
experience rating credits, or surrender or cancellation
credits with respect to contracts under the plan shall be
applied by the insurer toward each prem um next due for
contracts under the plan before any further contributions
made by the enpl oyer are so applied by the insurer, and not
| ater than the due date for such prem uns;

(4) any credits on account of dividends, earnings or other
experience rating credits, or surrender or cancellation
credits in excess of plan benefits wth respect to contracts
distributed to provide plan benefits, will be applied as
provided in 3;

(5) if upon the cessation of benefit accruals or upon plan
termnation, all benefits provided under the plan with
respect to service before cessation of accruals or

term nati on have been purchased, any credits on account of
di vi dends, earnings or other experience rating credits, or
surrender or cancellation credits with respect to contracts
under the plan wll revert to the enployer; and,

(6) where credits are applied by the insurer before enployer
contributions are made that are sufficient in addition to
the credits to pay each prem um next due, such credits wll
be applied proportionately toward each prem um next due so
that the sane percentage of each prem um next due is paid.

88. Additional adoption agreenent requirenents
88. Docunent Provision:
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St at enent of Requirenent: Addi ti onal adoption agreenent
requi renents, Rev. Proc. 89-9
85.08; 84.06.

(Note to reviewer: Each adoption agreement must contain
language which complies with the following requirements:
(1) The adoption agreement must contain a statement that
failure to properly fill out the adoption agreement may
result in disqualification of the plan.

(2) The adoption agreement must contain a statement that the
sponsoring organization will inform the adopting employer of
any amendments made to the plan or of the discontinuance or
abandonment of the plan.

(3) The adoption agreement must include the name, address

and telephone number of the sponsoring organization or the
sponsoring organization's authorized representative.)

Part Il - STANDARDIZED PLANS

(Note to reviewer: All standardized defined benefit plans

and all nonstandardized safe harbor plans must, by their
terms, satisfy the uniformity requirements in section
1.401(a)(4)-3(b)(2) of the regulations and one of the
design-based safe harbors in section 1.401(a)(4)-3(b).
Nonstandardized plans must either provide plan language that
automatically satisfies these regulations or provide a
mechanism in the adoption agreement for the employer to
select plan language that does. (See section 3.08 and 5 of
Rev. Proc. 89-9, as modified by section 8 of Rev. Proc. 91-
66, 1991-2 C.B. 870, 876, and Rev. Proc. 93-10, 1993-1 C.B.
476.) LRM #26 provides sample benefit formulas that satisfy
the design-based safe harbors of the regulations for plans
that do not provide for permitted disparity. LRM #27
provides sample formulas that satisfy the design-based safe
harbors of the regulations for plans that provide for

permitted disparity.

89. Coverage
89. Document Provision:

Statement of Requirement: Coverage, IRC 8410(b); Rev.
Proc. 89-9, §3.081.
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Sanpl e Adoption Agreenent Language:

Each enpl oyee will be eligible to participate in this plan
in accordance with section , except the follow ng:
( ) Enployees who have not attained the age of
(cannot exceed 21).

( ) Enployees who have not conpleted = year (s) of
service (cannot exceed 1 year unless the plan provides a
nonforfeitable right to 100% of the participant’s account

bal ance derived from enpl oyer contributions after not nore
than 2 years of service in which case up to 2 years is

perm ssible. |If the year(s) of service selected is or

I ncludes a fractional year, an enployee will not be required
to conpl ete any specified nunber of hours of service to
receive credit for such fractional year.)

() Enployees included in a unit of enpl oyees covered by a
col | ective bargai ni ng agreenent between the enpl oyer and
enpl oyee representatives, if retirenent benefits were the
subj ect of good faith bargaining and if two percent or |ess
of the enployees of the enployer who are covered pursuant to
t hat agreenent are professionals as defined in section
1.410(b)-9 of the regulations. For this purpose, the term
"enpl oyee representatives" does not include any organization
nore than half of whose nenbers are enpl oyees who are
owners, officers, or executives of the enpl oyer.

() Enployees who are nonresident aliens (within the
meani ng of Internal Revenue Code section 7701(b)(1)(B)) and
who receive no earned incone (wWthin the neaning of Interna
Revenue Code section 911(d)(2)) fromthe enployer which
constitutes income fromsources within the United States
(wthin the nmeaning of Internal Revenue Code section
861(a)(3)).

(Note to reviewer: The first blank should be filled in with
t he section nunber that corresponds to LRM #17.) |If the

pl an provides for a single annual entry date reduce each of
the limits contained in the sample provision above by % year

(i.e. change age 21 to 20%, 1 year to %2 year and 2 years to

1Y% years). This reduction can be avoided if the employee

enters the plan on the entry date nearest the date the

employee completes the eligibility requirement and the entry

date is the first day of the plan year.)
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90. Eligibility requirenent not nore favorable for highly
conpensat ed enpl oyees
90. Docunent Provision:

St at ement of Requirenent: Eligibility requirenents not
nore favorable for highly
conpensat ed,

Regs. 81.401(a)(4)-4,
Rev. Proc. 89-9, 83.082.

(Note to reviewer: Delete or restate any provision that
permits highly compensated employees to become participants
under more favorable terms than other employees.)

(Note to reviewer: All optional forms of benefit, ancillary
benefits, and other rights and features (as defined in
Regulations section 1.401(a)(4)-4) provided under the plan
must be made available to all participants.)

91. Reliance on opinion letter
91. Document Provision:

Statement of Requirement: Reliance on opinion letter,
Rev. Proc. 89-9, §5.08.

Sample Adoption Agreement Language:

An enpl oyer who has ever nmintained or who | ater adopts any
plan (including a welfare benefit fund, as defined in
section 419(e) of the Internal Revenue Code, which provides
post-retirenent nedical benefits allocated to separate
accounts for key enpl oyees, as defined in section 419A(d)(3)
of the Internal Revenue Code, or an individual nedical
account, as defined in section 415(1)(2) of the Internal
Revenue Code) in addition to this plan (other than paired
pl an # ) may not rely on the opinion |letter

I ssued by the National Ofice of the Internal Revenue
Service as evidence that this plan is qualified under
section 401 of the Internal Revenue Code. |I|f the enployer
who adopts or maintains nmultiple plans wi shes to obtain
reliance that its plan(s) are qualified, application for a
determ nation letter should be made to the appropriate Key
District Director of Internal Revenue.

In addition, the enployer may rely upon the opinion letter
i ssued by the National Ofice of the Internal Revenue
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Service only if the plan adopted by the enpl oyer satisfies
section 401(a)(26) of the Internal Revenue Code with respect
toits prior benefit structure. |If the enployer w shes to
obtain reliance that its plan is qualified, the enpl oyer may
request a determnation fromthe appropriate Key District
Director with regard to its prior benefit structure.

The enpl oyer may not be entitled to rely on the opinion

|l etter issued by the National Ofice in certain other

ci rcunstances, which are specified in the opinion letter

i ssued with respect to the plan or in section 6 of Revenue
Procedure 89-9, as anended.

Thi s adoption agreenent may be used only in conjunction with
basi ¢ pl an docunent #

(Note to reviewer: The precedi ng paragraphs nust be
included in close proximty to the enployer’s signature line
of the adoption agreenent.)

PART |11 - PAIRED PLAN PROVI SI ONS

General Instructions (Rev. Proc. 89-9, 83.09, 84.05(2),
and (3), and §7.)

Paired plans are either a combination of two defined
contribution standardized form plans or a combination of one
or two defined contribution standardized form plans and one
defined benefit standardized form plan, (for example, a
money purchase pension plan, a profit-sharing plan and a
unit benefit or flat benefit pension plan), so designed that

if any single plan, or combination of plans, is adopted by

an employer, each plan by itself, or the plans together,

will meet the nondiscrimination rules set forth in section
401(a)(4) of the Code, the contribution and benefit
limitations set forth in section 415, and the top-heavy
provisions set forth in section 416. Paired plans must have
the same sponsoring organization. While a sponsor is not
limited in the number of sets of paired plans it may adopt,
each set must be limited to two different basic plan
documents (one for defined contribution plans and one for a
defined benefit plan). In addition, only one of the paired
plans that an employer adopts may allow for permitted
disparity. If one of the paired plans is a defined benefit

plan that includes a final pay limitation as described in
section 401(a)(5)(D), then the paired defined contribution
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pl ans may not provide for disparity in contributions. (See
Rev. Proc. 89-9, sections 3.09 and 7.)

If you are pairing a defined benefit plan with one or two
defined contribution plans, refer to the Defined Benefit
Specific Instructions which begin i medi ately bel ow.

Defined Benefit - Specific Instructions:

A. Section 415 Requirenents:

(Note to reviewer: The conbined plan limt under Code
§ 415(e) is repealed for limitation years beginning after

December 31, 1999. For limitation years beginning before
December 31, 1999, t_he benefits under a defined benefit plan
in a combination of paired plans are limited by the

requirements of section 415(e) of the Code relating to the
aggregation of defined benefit and defined contribution

plans. Adjustments to satisfy the requirements of section

415(e) may only be provided in the defined benefit plan with
respect to benefits thereunder. (See Rev. Proc. 89-9,

section 7.01.) The sample language below can be used to

satisfy this requirement.)

92. Benefit reduction resulting from aggregation
92. Document Provision:

Statement of Requirement: Benefit reduction resulting
from aggregation, IRC 8415(e).

Sample Defined Benefit Plan Language:

Not wi t hst andi ng any other provision to the contrary, no
partici pant shall accrue an annual benefit (as defined in
section of the plan) in excess of the adjusted maxi num
perm ssi bl e anount. For purposes of this provision, the

adj ust ed maxi num perm ssi ble anount is the | esser of the
maxi mum per m ssi bl e amount defined in section , or the
415(e) aggregated limtation. For purposes of this section,
the 415(e) aggregated limtation is the product of (a) one
m nus the defined contribution fraction (as defined in
section of the plan); and (b) the |lesser of 125% of
the adjusted dollar limtation (as defined in section

of the plan), or 140% of the participant’s highest average

conpensati on.
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(Note to reviewer: The first blank should be filled in with
t he section nunber of the plan corresponding to section 5.2
of LRM #40. The second bl ank should be filled in with the
section nunber of the plan corresponding to section 5.10 of
LRM #40. The third blank should be filled in with the
section nunber of the plan corresponding to section 5.6 of
LRM #40. The fourth blank should be filled in with the
section nunber of the plan corresponding to section 5.8 of
LRM #40.

(a) The adjusted dollar limtation is $90,000 payable in the
formof a life annuity commencing at the participant’s
social security retirement age, as defined in section
of the plan.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to section 5.13 of LRM

#40. )

(b) _In the case of a participant who has | ess than 10 years
of participation in the plan, the defined benefit dollar
limtation shall be multiplied by a fraction -- (i) the
nunerator of which is the nunber of years (or part thereof)
of participation in the plan, and (ii) the denom nator of
which is 10. 1n the case of aparticipant who has | ess than
ten years of service with the enployer, the conpensation
limtation shall be multiplied by a fraction -- (i) the
nunerator of which is the nunber of years (or part thereof)
of service with the enployer, and (ii) the denom nator of
which is 10. The adjustnents of this section (b) shall be
applied in the denom nator of the defined benefit fraction
based upon years of service. For purposes of conputing the
defined benefit fraction only, years of service shal

I nclude future years of service (or part thereof) before the
participant’s normal retirenent age. Such future years of
service shall include the year that contains the date the
partici pant reaches normal retirenent age, or_the year in
which the participant term nates enploynent, if earlier.

(c) I'f the annual benefit of the participant conmences
before the participant’s social security retirenment age, but
on or after age 62, the adjusted dollar limtation as
reduced above, if necessary, shall be determ ned as foll ows:

(1) If a participant’s social security retirenment age
is 65, the dollar limtation for benefits conmencing on
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or after age 62 is determ ned by reducing the adjusted
dollar limtation by 5/ 9 of one percent for each nonth
by whi ch benefits conmence before the nmonth in which
the participant attains age 65.

(i) If a participant’s social security retirenent age
is greater than 65, the dollar limtation for benefits
commenci ng on or after age 62 is determ ned by reducing
the adjusted dollar limtation by 5/ 9 of one percent
for each of the first 36 nonths and 5/12 of one percent
for each of the additional nonths (up to 24 nonths) by
whi ch benefits conmence before the nonth of the
participant’s social security retirenment age.

(d) If the benefit of a participant conmences prior to age
62, the defined benefit dollar limtation shall be an annual
benefit that is the actuarial equivalent of the defined
benefit dollar limtation for age 62, as determ ned above,
reduced for each nonth by which benefits commence before the
nmonth in which the participant attains age 62. The annual
benefit begi nning prior to age 62 shall be determ ned as the
| esser of the equival ent annual benefit conputed using the
interest rate and nortality table (or other tabular factor)
equi val ence for early retirenent benefits, and the

equi val ent _annual benefit conmputed using a 5 percent

interest rate and the applicable nortality table as defined
In section of the plan. Any decrease in the

adj ust ed defined benefit dollar limtation determned in
accordance with this provision (d) shall not reflect any
nortality decrenment to the extent that benefits will not be
forfeited upon the death of the participant.

(Note to reviewer: The blank should be filled in with the
pl an’ s section nunber correspondi ng to section 3 of LRM

#42.)

(e) If the annual benefit of a participant comrences after
the participant’s social security retirenent age, the
defined benefit dollar Iimtation as reduced in (b) above,

I f necessary, shall be adjusted so that it is the actuari al
equi val ent of an annual benefit of such dollar limtation
begi nning at the participant’s social security retirenent
age. The equival ent annual benefit beginning after social
security retirenent age shall be determ ned as the |esser of

t he equi val ent annual benefit conputed using the interest
rate and nortality table (or other tabular factor) specified

in the plan for purposes of determning actuari al
equi val ence for del ayed retirenmnent benefits, and the
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equi val ent _annual benefit conmputed using a 5 percent
interest rate assunption and the applicable nortality table
as defined in section of the plan.

(Note to reviewer: Sponsors should enter, in the blank
above, the section nunber of the plan corresponding to
section 3 of LRM #42.

(f) Notw thstanding anything else in this section to the
contrary, the benefit otherw se accrued or payable to a
participant under this plan shall be deened not to exceed
t he defined benefit dollar limtation if:

(i) the retirenment benefits payable for a plan year
under any form of benefit with respect to such

partici pant under this plan and under all other defined
benefit plans (regardl ess of whether term nated) ever
nai nt ai ned by the enpl oyer do not exceed $1, 000
multiplied by the participant’s nunber of years of
service or parts thereof (not to exceed 10) with the |
enpl oyer: and

(ii) the enployer has not at any tine maintained a
defined contribution plan, a welfare benefit plan, or
an _individual nmedical account in which the participant
parti ci pat ed.

Not wi t hst andi ng the above, in the case of an individual who
was a participant in one or nore defined benefit plans of
the enployer as of the first day of the first limtation
year beginning after Decenber 31, 1986, the adjusted maxi num
perm ssi bl e anount shall not be less than a participant’s
Tax Reform Act of 1986 (TRA '86) accrued benefit. A
participant’s (TRA '86) accrued benefit is a participant’s
accrued benefit under the plan, determned as if the
partici pant had separated from service as of the close of
the last limtation year beginning before January 1, 1987,
when expressed as an annual benefit within the neani ng of
415(b)(2) of the Internal Revenue Code. 1In determning the
anount of a participant’s current accrued benefit, the
foll owi ng shall be disregarded:

(i) any change in the terns and conditions of the plan
after May 5, 1986; and

(ii) any cost of living adjustnments occurring after My
5, 1986.
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Not wi t hst andi ng the above, in the case of an individual who
was a participant in one or nore defined benefit plans of
the enployer as of the first limtation year beqgi nning after
Decenber 31, 1994, the adjusted maxi num perm ssi bl e anpunt
shall not be less than the participant’s Retirenent
Protection Act of 1994 (RPA '94) old | aw benefit. The
participants RPA '94 old | aw benefit is the participant’s
accrued benefit under the terns of the plan as of the close
of the last limtation year beginning before January 1, 1995
(the RPA '94 freeze date), deternmined as if the participant
had separated from service as of that date. In determn ning
the amount of a participant’s RPA '94 old | aw benefit, the
follow ng shall be disregarded:

(i) any plan amendnent increasing benefits adopted
after the RPA '94 freeze date; and

(ii) any cost of living adjustnents that becone
effective after such date.

A participant’s RPA '94 old | aw benefit is not increased
after the RPA '94 freeze date, but if the limtations of
8 415, as in effect on December 7, 1994, are less than the

limitations that were applied to determine the participant's

RPA '94 old law benefit on the RPA '94 freeze date, then the

participant's RPA '94 old law benefit will be reduced in

accordance with such reduced limitation. If, at any date

after the RPA '94 freeze date, the participant's total plan

benefit, before the application of § 415, is less than the

participant's RPA '94 old law benefit, the RPA '94 old law

benefit will be reduced to the participant's total plan

benefit.

(g) Effective on January 1, 1988, and each January 1
thereafter, the $90,000 limitation above will be

automatically adjusted to the new dollar limitation

determined by the Commissioner of Internal Revenue for that
calendar year. The new limitation will apply to limitation
years ending within the calendar year of the date of the
adjustment.

In the case of a participant who has separated from service,

the participant's highest average compensation will be
automatically adjusted by multiplying such compensation by
the cost of living adjustment factor prescribed by the
Secretary of the Treasury under 8 415(d) of the Internal
Revenue Code in such manner as the Secretary shall
prescribe. The adjusted compensation amount will apply to
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l[imtation years ending within the cal endar year of the date
of the adjustnent.

B. Uniformty Requirenent

The design based safe harbors under Regul ations Sections
1.401(a)(4)-2 and -3 require that defined contribution plans
provide a uniformallocation fornmula and that defined
benefit plans provide a uniformbenefit formula. |In order
to assure that paired plans will continue to provide uniform
al l ocation or benefit formulas when they becone top-heavy,
pai red plans nust include | anguage that will conply with one
of the followng two options: (Option A or Option B). Plan
| anguage conplying with one of the foll ow ng options may be
I ncluded in the basic plan docunment. Alternatively, the
plan may allow the enployer to elect in the adoption
agreenent which of the two options will apply to the

enpl oyer’ s pl an.

Option A -- A plan can provide the full top-heavy mnimumin
each of the paired plans. |[If the sponsor wi shes to preserve
the enployer’s ability to use the higher section 415(e)
limts when the plan is top-heavy (i.e., to use 1.25 as
opposed to 1.0 in computing the denom nators of the defined
benefit and defined contribution fractions under section
415(e)), then the plan nust retain a nechanismthat wll
all ow the enployer to provide the higher top-heavy m ni nuns
required by section 416(h) under each of the paired pl ans.

Option B -- A plan can include | anguage requiring that each
of the paired plans benefit the sane participants and that
one of the paired plans will provide the top-heavy m ni num
Pursuant to Regul ations section 1.410(b)-3, a participant
benefits under a plan for the plan year if the participant
receives an allocation or an accrual for that plan year, or
in the case of a plan subject to section 401(k) or 401(m, a
participant is eligible to nake elective deferrals or to
make enpl oyee contributions. Therefore, to ensure that the
same participants benefit under each paired plan adopted by
the enpl oyer, the enployer nust nake identical m ninmum
participation requirenent elections (i.e. mninmmage and
service, and entry date) and coverage elections (i.e., the
excl usi on of enpl oyees under Regul ations section 1.410(b)-6
who are not enployed on the | ast day of the plan year or who
have not conpleted nore than 500 hours of service) in al
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pai red plans. Furthernore, the sponsor nust have
restrictive |language in the adoption agreenent to ensure
that the enpl oyer nmakes identical elections in all paired
plans. |If Option Bis provided in the adoption agreenent or
basi ¢ pl an docunent, Option A nmust al so be provided as a
default in the event that the paired plans do not cover the
same partici pants.

Options A and B each contain two nethods for coordinating
the requirenents of section 416(h) with the provisions of
415(e). Since these nethods are inconsistent with each

ot her, the enployer can elect only one nethod in a single
plan. Method (1) applies when the plan uses a 1.0 factor
instead of a 1.25 factor tinmes the dollar |imtation in the
section 415(e) defined benefit and defined contribution
fracti on denom nators for any year that the plan is top-
heavy. Method (2) provides the higher top-heavy m ni nuns
requi red by section 416(h) of the Code if the plan uses the
1.25 factor tines the dollar limtation in the defined
benefit and defined contribution fracti on denom nators of
section 415(e) for any year the plan is top-heavy but not
super top-heavy. (If the plan is super top-heavy,
addi ti onal top-heavy mninuns are not required, but the plan
could continue to provide the additional benefits.)

OPTION A. (FULL TOP HEAVY M NI MUM PROVI DED | N EACH PAI RED
PLAN)

Method 1. -- (Section 415(e) |limt is reduced to 1.0 when
the plans are top-heavy (i.e., the top-heavy rati o exceeds

60% . )

93. Adjustnents in defined contribution and defined benefit
fracti ons when the top-heavy ration exceeds 60%
93. Docunent Provision:

St at enent of Requirenent: Adj ustnents in defined
contribution and defi ned
benefit fractions when the
t op- heavy rati o exceeds 60%
IRC 8416(h).

Sample Defined Benefit and Defined Contribution Plan
Language:
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In any plan year in which the paired plans are top heavy,
I.e., the top-heavy ratio exceeds 60% the denom nators of
t he defined benefit fraction and defined contribution
fraction (as defined in section of the plan) shall be
conmput ed usi ng 100 percent of the dollar limtation instead
of 125 percent.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM 40.)

(Note to reviewer: If Option A, Method 1 has been sel ected,

both the follow ng Sanpl e Defined Benefit Plan Language and
the Sanpl e Defined Contribution Plan Language is required in
t he respective DB or DC plan(s).

94. M ni nmum t op- heavy contri butions and benefits for defined
contribution plan(s) paired with a defined benefit plan

94. Docunent Provision:

St at enent of Requirenent: M ni mum t op- heavy
contributions and benefits for
defined contribution plan(s)
paired with a defined benefit
plan, IRC 8416(h)(1); Rev.

Proc. 89-9, §7.032.

Sample Defined Contribution Plan Language:

When the paired plans are top-heavy, the top heavy
requi renents set forth in sections of this plan shall

apply.

(Note to reviewer: The blank should be filled in with the
plan section numbers corresponding to DC LRMs #61-#64.)

Sample Defined Benefit Plan Language:
When the paired plans are top-heavy, the top heavy

requi renents set forth in sections of this plan shall
appl y.

(Note to reviewer: The blank should be filled in with the
plan section numbers corresponding to DB LRMs #69-#73.)
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Method 2. -- (Section 415(e) |limt is reduced to 1.0 only
when the plans are super top-heavy (i.e., the top-heavy
rati o exceeds 90%.)

95. Adjustnents in defined contribution and defined benefit
fracti ons when the top-heavy ration exceeds 90%
95. Docunent Provision:

St at enent of Requi renent: Adj ustnents in defined
contribution and defi ned
benefit fractions when the
top- heavy rati o exceeds 90%
IRC 8416(h).

Sample Defined Benefit and Defined Contribution Plan
Language:

In any plan year in which the top-heavy rati o exceeds 90%
(i.e., becomes super top-heavy) the denom nators of the

defined benefit fraction (as defined in section of the
pl an) and defined contribution fraction (as defined in
section of the plan) shall be conputed using 100

percent of the dollar limtation instead of 125 percent.

(Note to reviewer: The blank should be filled in with the
plan section number corresponding to LRM 34.)

(Note to reviewer: If Option A, Method 2 has been selected,
both the following Sample Defined Benefit Plan Language and
the Sample Defined Contribution Plan Language is required in
the respective DB and DC plan(s).

96. M ni nmum t op- heavy contri butions and benefits for defined
contribution plan(s) paired with a defined benefit plan
96. Document Provision:

Statement of Requirement: Minimum top-heavy
contributions and benefits for
defined contribution plan(s)
paired with a defined benefit
plan, IRC 8416(h)(1); Rev.
Proc. 89-9, §7.032.

Sample Defined Contribution Plan Language:
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When the paired plans are top-heavy, but are not super top-
heavy, the enployer will provide each non-key enpl oyee who
participates in this plan a mnimum contribution of 4% of
conpensati on.

When the paired plans are super top-heavy, the top heavy
requirenents set forth in section of the plan shal

apply.

(Note to reviewer: The blank should be filled in with the
pl an section nunbers corresponding to DC LRMs #61-#64.)

Sanpl e Defined Benefit Plan Language:

When the paired plans are top-heavy, but are not super top-
heavy, the top-heavy m nimum contribution requirenent set
forth in section __ of this plan shall apply except that
the m ni num accrued benefit shall be 3% of the highest 5-
consecuti ve year average conpensation for each non-key

enpl oyee who participates in this plan, not to exceed a
cumul ati ve accrued benefit of 30%

When the paired plans are super top-heavy, the top heavy
requirenents set forth in section of this plan shal

apply.

(Note to reviewer: The blank should be filled in with the
pl an section nunbers corresponding to DB LRMs #69-#73.)

OPTI ON B. (PAI RED PLANS BENEFI T THE SAME PARTI Cl PANTS; ONE
PAI RED PLAN | S DESI GNATED TO PROVI DE THE TOP- HEAVY
M NI MUM )

(Note to reviewer: If Option Bis provided in the adoption
agreenent or basic plan docunent, Option A nust also be
provi ded as a default. The follow ng adopti on agreenent

| anguage satisfies this requirenent.)

Sanpl e Adoption Agreenent Language:

I f the enpl oyees who benefit in this plan are identical to
t he enpl oyees who benefit in each plan paired with this

pl an, section __ of the plan applies; otherw se, section
of the plan applies.
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(Note to reviewer: The first blank should be filled in with
t he plan section nunber corresponding to the appropriate
Option B section. The second blank should be filled in with
t he plan section nunber corresponding to the appropriate
Option A section.)

Method 1. -- (Section 415(e) |limt is reduced to 1.0 when
the plans are top-heavy (i.e., the top-heavy rati o exceeds

60% . )

97. Adjustnents in defined contribution and defined benefit
fracti ons when the top-heavy ration exceeds 60%
97. Docunent Provision:

St at enent of Requirenent: Adj ustnents in defined
contribution and defi ned
benefit fractions when the
t op- heavy rati o exceeds 60%
IRC 8416(h).

Sample Defined Benefit and Defined Contribution Plan
Language:

In any plan year in which the paired plans are top heavy,
I.e., the top-heavy ratio exceeds 60% the denom nators of

t he defined benefit fraction (as defined in section of
the plan) and defined contribution fraction (as defined in
section of the plan) shall be conputed using 100

percent of the dollar limtation instead of 125 percent.

(Note to reviewer: The blank should be filled in with the
plan section number corresponding to LRM #40.)

(Note to reviewer: If Option B, Method 1 has been selected,
the following Sample Defined Benefit Plan Language or the
Sample Defined Contribution Plan Language is required in
either the DB or DC plan(s), or the sponsor may include both
provisions in the respective Adoption Agreements and permit
the employer to select in which plan will provide the
minimum.

98. M ni nmum t op- heavy contri butions and benefits for defined

contribution plan(s) paired with a defined benefit plan
98. Document Provision:
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St at enent of Requirenent: M ni mum t op- heavy
contributionsand benefits for
defined contribution plan(s)
paired with a defined benefit
plan, IRC 8416(h)(1); Rev.

Proc. 89-9, §7.032.

Sample Defined Contribution Plan Language:

When the paired plans are top-heavy, the top heavy

requi renents set forth in sections of this plan shal
apply, except that each non-key enpl oyee shall receive a

m ni mum contri buti on of 5% of such enpl oyee’ s conpensati on.

(Note to reviewer: The blank should be filled in with the
plan section numbers corresponding to DC LRMs #61-#64.)

Sample Defined Benefit Plan Language:
When the paired plans are top-heavy, the top heavy

requi renents set forth in sections of this plan shall
apply.

(Note to reviewer: The blank should be filled in with the
plan section numbers corresponding to DB LRMs #69-#73.)

Method 2. -- (Section 415(e) limit is reduced to 1.0 only
when the plans are super top-heavy (i.e., the top-heavy
ratio exceeds 90%).)

99. Adjustnents in defined contribution and defined benefit
fracti ons when the top-heavy ration exceeds 90%
99. Document Provision:

Statement of Requirement: Adjustments in defined
contribution and defined
benefit fractions when the
top-heavy ratio exceeds 90%,
IRC 8416(h).

Sample Defined Benefit and Defined Contribution Plan
Language:

In any plan year in which the top-heavy rati o exceeds 90%
(i.e., becomes super top-heavy) the denom nators of the
defined benefit fraction (as defined in section of the
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pl an) and defined contribution fraction (as defined in
section of the plan) shall be conputed using 100

percent of the dollar limtation instead of 125 percent.

(Note to reviewer: The blank should be filled in with the
pl an section nunber corresponding to LRM 34.)

(Note to reviewer: If Option B, Method 2 has been sel ected,
the follow ng Sanpl e Defined Benefit Plan Language or the
Sanpl e Defined Contribution Plan Language is required in
either the DB or DC plan(s), or the sponsor may include both
provisions in the respective Adoption Agreenents and permt
the enployer to select in which plan wll provide the

m ni mum

100. M ni mnum t op- heavy contri butions and benefits for
defined contribution plan(s) paired with a defined benefit
pl an

100. Docunment Provi sion:

St at enent of Requirenent: M ni mum t op- heavy
contributions and benefits for
defined contribution plan(s)
paired with a defined benefit
plan, IRC 8416(h)(1); Rev.

Proc. 89-9, §7.032.

Sample Defined Contribution Plan Language:

When the paired plans are top-heavy, but not super top-
heavy, the enployer will provide each non-key enpl oyee a
minimum contribution of 7 %% of compensation.

When the paired plans are super top-heavy, the top-heavy
requirements set forth in section of the plan shall

apply, except that each non-key employee shall receive a
minimum contribution of 5% of each employee's compensation.

(Note to reviewer: The blank should be filled in with the
pl an section nunbers corresponding to DC LRMs #61-#64.)

Sanmpl e Defined Benefit Plan Language:

When the paired plans are top-heavy, but not super top-
heavy, the top-heavy requirements set forth in section
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of the plan shall apply, except that the m ni num accrued
benefit shall be 3% of the highest 5-consecutive year
aver age conpensation for each non-key enpl oyee, not to
exceed a cunul ative accrued benefit of 30%

When the paired plans are super top-heavy, the top-heavy
requi renents set forth in sections of this plan shal

apply.

(Note to reviewer: The blank should be filled in with the
pl an section nunbers corresponding to DB LRMs #69-#73.)

PART |V - NONSTANDARDI ZED PLAN PROVI SI ONS

101. Enpl oyee mandatory contri butions
101. Docunent Provi sion:

St at ement of Requirenent: Enpl oyee mandat ory
contributions, Rev. Rul.
80- 307.

(Note to reviewer: The follow ng provision may not be used
by a plan that provides for permtted disparity.)

Sanpl e Adoption Agreenent Language:

As a condition of participation in this plan, the enpl oyee
must contribute % of his or her conpensation each year.

(Note to reviewer: Although a plan may provide for any rate
of enpl oyee mandatory contributions, that rate nay operate
either to deny participation to nonhighly conpensated

enpl oyees or to deprive nonhighly conpensated enpl oyees of
benefits at |east as high in proportion to conpensation as
are provided for highly conpensated enpl oyees. Thus,

mandat ory enpl oyee contributions may result in

di scrimnation within the nmeaning of 410(b)(l) or 401(a)(4)
of the Code. The level of such contributions nust be
specified by the enployer in the adoption agreenent.)

102. Accrued benefit derived from nmandatory enpl oyee
contributions
102. Docunent Provi sion:

St at enent of Requirenent: Accrued benefit derived from
mandat ory enpl oyee
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contributions, IRC 8401(a)(4),
8411(c)(2); Regs.
§1.401(a)(4)-6, §1.411(c)-
1(C); Rev. Rul. 76-47, Rev.
Rul. 78-202.

Sample Plan Language:
The enpl oyee purchased benefit shall be conputed as foll ows:

1) STEP ONE - Determne the total amount of contributions
made by a participant as a condition of participation in the
pl an and, where applicable, the prior plan;

(2) STEP TWO - Add to the anmount in step one interest, if
any, required by the ternms of the prior plan to be paid on
such contributions up to the ERI SA conpliance date;

(3) STEP THREE - Add to the sum of the anounts determ ned
in steps one and two interest conpounded annually at the
rate of 5% fromthe ERI SA conpliance date or the date the
partici pant began participation in the plan, whichever is
| ater, to the end of the |last plan year beginning before
January 1, 1988 or the participant’s normal retirenent age
whi chever is earlier.

(4) STEP FOUR - Add to the sum of the anobunts determned in
steps one, two and three interest conpounded annually -

(I') at the rate of 120 percent of the Federal md-term
rate (as in effect under section 1274 of the |nternal
Revenue Code for the first nonth of the plan year) from
t he beginning of the first plan year beginning after
Decenber 31, 1987, and ending with the date on which
the determnation is being nmade, and

(I'l') at the interest rate which would be used under the
pl an under section 417(e)(3) of the Internal Revenue
Code (as of the determ nation date) for the period

begi nning with the determ nati on date and ending on the
date on which the enpl oyee attains normal retirenent
age.

(5) STEP FIVE - The amount in step 4 will be converted into

the normal formof benefit using the interest rate that
woul d be used under the plan under section 417(e)(3).
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The enpl oyer-provi ded accrued benefit in all years shal
equal the excess, if any, of the accrued benefit over the
enpl oyee- provi ded accrued benefit. A participant shall be
100% vested in his or her enpl oyee-provided accrued benefit.

Wth respect to benefits accrued during plan years begi nning
after Decenber 31, , each participant’s benefit under
this plan shall not be less than the sumof (a) the accrued
benefit cal culated in accordance with steps one through five
above with respect to contributions nmade by a partici pant
during plan years beginning after Decenber 31, , and
(b) 50% of the total benefit accrued in plan years beginning
after Decenber 31,

(Note to reviewer: The blanks should be filled in with a
year no |ater than 1994.)

Where the terns of the plan, or prior plan, at any tine
required that an enpl oyee nake contributions to it in order
to be a participant, and the plan or prior plan has been
anended so as to no | onger require such contributions, the
partici pant’s enpl oyee-provi ded accrued benefit and

enpl oyer - provi ded accrued benefit shall be determned as if
the plan required contributions of the enployee as a
condition of participation at the tine of term nation of
enpl oynent. This section, however, shall not apply to the
extent the contributions the participant has nade to the
plan (or prior plan) have been refunded to himor her.

(Note to reviewer: Plans that cease nmandatory enpl oyee
contributions for plan years beginning after the year

provi ded by the sponsor above, may treat all benefits under
the plan as enpl oyer-provided under section 1.401(a)(4)-
6(b)(5) of the regulations. The follow ng optional |anguage
I's avail able for plan sponsors that wi sh to cease nmandatory
enpl oyee contributions for plan years begi nning after such
year.)

Sanpl e Adoption Agreenent Language:

(__ ) The plan admi nistrator will not accept mandatory
enpl oyee contributions not allocated to a separate account
for plan years beginning after Decenber 31,

(Note to reviewer: The blank should be filled in with the
sanme year provided by the sponsor in the preceding
par agr aphs.)
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103. Nonforfeitability of mandatory enpl oyee contri butions
103. Docunent Provi sion:

St at ement of Requirenent: Nonforfeitability of mandatory
enpl oyee contributions, IRC
8411(a)(l).

Sample Plan Language:

A participant’s accrued benefit derived from mandatory
enpl oyee contributions shall be nonforfeitable at all tines.

104. M ni num age and service
104. Document Provision:

Statement of Requirement: Minimum age and service, IRC
8410(a)(1)(A); Regs.
§1.410(a)-3(a).

Sample Adoption Agreement Language:

Each enployee will be eligible to participate in the plan
upon neeting the following eligibility requirenents:

(1) Attained the age of __ (cannot exceed 21)
(2) Conpleted _ vyear(s) of service

(Cannot exceed 1 year, unless the plan provides a
nonforfeitable right to 100% of the participant’s account

bal ance after not nore than 2 years of service in which case
up to 2 years is permtted. |If the year(s) of service
selected is or includes a fractional year, an enployee w ||
not be required to conplete any specified nunber of hours of
service to receive credit for such fractional year.)

(Note to reviewer: If the plan provides for a single annual
entry date reduce each of the limits contained in the sample
provision above by % year (i.e. change age 21 to 20%, 1 year
to %2 year and 2 years to 1%z years). This reduction can be
avoided if the employee enters the plan on the entry date
nearest the date the employee completes the eligibility
requirement and the entry date is the first day of the plan
year.)
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(Note to reviewer: A nonstandardi zed plan may excl ude
addi ti onal categories of enployees fromparticipation;
however, the plan nust satisfy on a continuing basis the
coverage tests of 410(b), the anti-discrimnation tests of
401(a)(4) and the participation test of 401(a)(26).)

105. Election of Safe Harbor Nondi scrim nati on Rul es
105. Docunment Provi sion:

St at enent of Requirenent: El ecti on of Safe Harbor
Nondi scri m nation Rul es, | RC
8401(a)(4); Reg. 81.401(a)(4)-
3(b).

(Note to reviewer: A nonstandardized plan may satisfy the
general nondiscrimination test of section 1.401(a)(4)-3(c)
of the regulations; however, the adoption agreement of a
nonstandardized plan must clearly identify and contain
provisions allowing an employer to elect the safe-harbor
provisions and fresh-start rules contained in LRM ##23-27.)

106. Reliance on opinion letter
106. Document Provision:

Statement of Requirement: Reliance, Rev. Proc. 89-9,
§5.08.

Sample Adoption Agreement Language:

The adopting enpl oyer may not rely on any opinion |letter

I ssued by the National Ofice of the Internal Revenue
Service as evidence that the plan is qualified under section
401 of the Internal Revenue Code. |In order to obtain
reliance with respect to plan qualification, the enployer
must apply to the appropriate key district office for a
determ nation letter. This adoption agreenent may be used
only in conjunction with basic plan docunment #
(Note to reviewer: The above statement must be placed in

close proximity to the signature blank of the adoption

agreement.)

107. Election of total conpensation
107. Document Provision:

Statement of Requirement: Election of total compensation.
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Note to reviewer: The plan and/or adoption agreenent must
al l ow the enployer the option to select total conpensation
as the conpensation to be used in determ ning benefits. See
LRM 5 for the acceptable definitions of conpensation.)
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