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PURPOSE

This Notice alerts Chief Counsel attorneys to our position regarding the impact of Glaze v.
United States, 641 F.2d 339 (5th Cir. 1981), on the ability of taxpayers to elect “married filing
joint return” status under I.R.C. 8§ 6013(b).

BACKGROUND

Section 6013(b)(1) provides that an individual who has filed a “separate return” for a taxable
year for which the individual could have filed a joint return may nevertheless file a joint return
with the individual's spouse after the expiration of the time for filing a return, subject to the
limitations in section 6013(b)(2). Section 6013(b)(2)(A) provides that an individual may not elect
to file a joint return under paragraph (b)(1) after the expiration of three years from the last date
prescribed by law for filing the return for the taxable year (determined without regard to any
extension of time granted to either spouse). Section 6013(b)(2)(B) prohibits an election to file a
joint return after a notice of deficiency for that year was mailed to either spouse, if the spouse
files a petition with the Tax Court within the time prescribed in section 6213 with respect to that
year.

In Glaze v. United States, 641 F.2d 339 (5th Cir. 1981), the court held that the reference in
section 6013(b) to “separate return” refers only to a married person who elects to file as
“married filing separately,” and not to individuals who erroneously filed as “single” taxpayers.
Under the rationale of Glaze, taxpayers who have previously filed tax returns claiming either
“single” or “head of household” filing status are not subject to the “married filing joint return”
election limitations of section 6013(b)(2). In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.
1981), the Eleventh Circuit adopted as its own all existing Fifth Circuit precedent thereby making
Glaze precedential throughout both the Fifth and Eleventh Circuits.

The Office of Chief Counsel announced that it would not follow Glaze in Action on Dec., 1981-
140 (June 2, 1981); the Service announced it would not follow Glaze in Rev. Rul. 83-183, 1983-
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2 C.B. 220. Both pronouncements noted that Glaze failed to acknowledge that Congress never
intended “separate returns” to refer to the status of married filing separately because the
married filing separately rate schedule did not exist at the time the predecessor of section
6013(b) was enacted in 1951. A separate rate schedule for married filing separately was not
enacted until 1969. See Pub. L. No. 91-172, § 803(a), 83 Stat. 675 (1969).

POSITION

We continue to disagree with the rationale and holding of Glaze, which holding is inconsistent
with Tax Court cases that have applied the limitations under section 6013(b)(2) when a married
person has erroneously filed an earlier return as a single taxpayer or head of household, and
later wishes to file an amended joint return. See, e.g., Blumenthal v. Commissioner, T.C.
Memo. 1983-737; Saniewski v. Commissioner, T.C. Memo. 1979-337. See also Phillips v.
Commissioner, 86 T.C. 433, 439 (1986) (“[W]e believe that that reading of section 6013(b) [in
Glaze] is too narrow ...."”), aff'd in part and rev’'d in part on another issue, 851 F.2d 1492 (D.C.
Cir. 1988).

Chief Counsel attorneys should advise the Service to follow the holding in Glaze in cases that
would be appealable to either the Fifth or Eleventh Circuits. Chief Counsel attorneys with cases
appealable to other circuits should look for appropriate cases to litigate that challenge Glaze.
Any case appealable to those other circuits involving the ability of a taxpayer to elect “married
filing joint return” status for purposes of section 6013 should be coordinated with APJP Branch
2.

Questions regarding this Notice should be directed to APJP Branch 2 at (202) 622-4940.
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