Department Internal Office of

of the Revenue Chief Counsel N O t i C e
[ l

Treasury Service
N(30) (15)531-1

March 3, 1998

Subject: Requl atory Flexibility Act Cancellation Date: August 30, 1998

The follow ng material replaces existing section 531 of the
Regul ati ons Handbook regardi ng background and procedures to be
followed in ensuring conpliance with the Regulatory Flexibility
Act. The updated material incorporates changes to the Regul atory
Flexibility Act nade by the Small Business Regul atory Enforcenent
Fai rness Act.

531.4 Requlatory Flexibility Act
531. 41 Background and Di scussion

1. The purpose of the Regulatory Flexibility Act (RFA) is to
establish as a principle of regulatory issuance that
agenci es shall endeavor, consistent wth the objectives of
the rule and of applicable statutes, to fit regulatory and
i nformational requirenents to the scale of the businesses,
organi zations, and governnental jurisdictions subject to
regulation. See Pub. L. 96-354, 8§ 2(b). Consistent with
this purpose, in drafting and formulating regulations,
consideration should be given to alternative approaches that
satisfy the statutory requirements while reducing burdens,
if any, imposed on small entities.

2. Regulations to which the RFA applies . The RFA generally
applies to two types of regulations issued by the Service:

A. legislative regulations, i.e., regulations for

which notice of proposed rulemaking is required to be
published in the Federal Register pursuantto 5 U.S.C.
553(b); and

B. interpretative regulations to the extent the
regulations impose a collection of information on small
entities.
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5 US. C 601(2), 603. Because interpretative regulations are
covered only "to the extent" of the collection of information,
only the portion of the interpretative regulations that inposes a
collection of information on snall entities is subject to the
RFA. See 5 U.S.C. 603(a). Prior to the Small Business
Regul at ory Enforcenent Fairness Act (SBREFA), the RFA did not
apply to interpretative regul ations. The SBREFA anendnents
generally are effective June 27, 1996, but under a transition
rule interpretative regulations that were proposed prior to March
29, 1996 and are finalized on or after June 27, 1996 are not
required to contain a final regulatory flexibility anal ysis.

3. Collection of Information. "Collection of information" has
the sane definition in all neaningful respects under the RFA
as under the Paperwork Reduction Act (PRA), and thus
general |y should be given the sanme meani ng under both
statutory provisions. Conpare 5 U S.C. 601(7) and 44 U S.C
3502(3). The definition of a "small entity" includes snal
busi nesses, snall organi zations, and small governnent al
jurisdictions. 5 U S.C 601(3)-(6). The term "snal
busi ness” incl udes busi nesses that satisfy the Snal
Busi ness Administration’s (SBA s) size standards. See 15
US C 632; 13 CF.R Part 121. These size standards vary
for different industries, but nost businesses likely will be
classified as "smal|l" under the standards. (A 1994 report
prepared by SBA estimated that, of the 21.5 million business
tax returns filed in the U S., only about 14,000 of the
busi nesses were "large.") The businesses may be in the
| egal form of an individual proprietorship, partnership,
limted liability conpany, corporation, joint venture,
associ ation, trust or cooperative. 13 CF. R 121.105.

4. Content and Preparation of Analysis. |If regulations are
subject to the RFA, a regulatory flexibility anal ysis nust
be prepared for the regul ati ons both when the regul ati ons
are proposed and when they are issued as final regul ations.
5 US. C 603, 604. The analysis nust be published in the
Federal Register, and nust include the information set forth
in 5 US C 603(b) and (c) (for proposed regulations) or in
5 US. C 604(a) (for final regulations). An exanple of the
type of information required to be included in the analysis
is a description and estimate, where feasible, of the nunber
of small entities to which the regulations wll apply. See
5 US.C 603(b)(3).

5. Exception for cases in which IRS can certify. A regulatory
flexibility analysis is not required if the head of the
agency certifies that a regulation will not have a

significant econom c inpact on a substantial nunber of smal
entities. 5 U S. C 605(b). Any such certification nust be



- 3-

published in the Federal Register, along with a statenent
providing the factual basis for the certification. Id.

A

Substantial Nunber of Small Entities. Al t hough in
1996 the SBA estimated that there are 22 mllion small
busi nesses, neither the statute nor the legislative

hi story defines the term "substantial nunber” of small
entities. Until issuance of guidance by OVB, whether a
nunber of affected small entities is substantial wll
be based on all relevant facts and circunstances. The
hi gher the nunber of affected snmall entities, the nore
i kely that such nunmber may be "substantial." 1In
addition, regulations are nore likely to be considered
to affect a substantial nunber of small entities if the
regul ations are targeted at a specific industry and the
regul ati ons affect a high percentage of snmall entities
in that industry.

Significant Economic Inpact. The applicable statute
and legislative history also do not define the term
"significant economc inpact.” Wth respect to
interpretative regul ati ons, any possi bl e revenue i npact
of the regulations is inherently part of the revenue

i mpact of the underlying statute, and thus is not

consi dered in neasuring any econom c i npact
attributable to the regulations. Also, because the RFA
applies only to the portion of interpretative
regul ati ons that inposes a collection of information,
the rel evant econom c inpact of such regulations is
only the econom c inpact of the collection of
information. See 5 U.S.C. 603(a). The econom c inpact
of a collection of information should be estimated in a
manner consistent with simlar estimates that are

requi red for purposes of the PRA. The estimate
generally should be determ ned on an annual basis and
shoul d be based on all relevant facts and

ci rcunstances, including the hours necessary to conply
with the collection of information, the costs of

pur chasi ng equi pnent that is necessary to conply with
the collection of information, etc. Cf. 44 U S.C
3502(2) (definition of "burden" for purposes of the
PRA). Burden estimtes under the PRA generally are
stated in ternms of a nunber of hours. One possible

nmet hod of estimating the econom c inpact of a
collection of information is to nultiply the PRA
estimate of burden hours tinmes an hourly rate.

Judi ci al Revi ew. Most agency actions pursuant to the RFA

are subject to judicial review See 5 U S.C. 611. The RFA
provi des broad discretion to courts to fashion appropriate
remedies (e.g., remanding the rule to the agency, deferring
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enforcenent of the rule, etc.) in the event of nonconpliance
with the requirenents of the RFA. Id.

531.42 Procedures for Ensuring Conpliance with the RFA

1.

531.

The principal author of regulations should assess whet her
the RFA applies to the regulations, and, if so, should take
steps to ensure that the regulations fully conply with the
RFA. The steps shoul d incl ude:

A. The aut hor shoul d determ ne whether the regul ations
are one of the two types of regul ations descri bed above
to which the RFA applies: legislative regulations, and
interpretative regul ations that inpose a collection of
information on small entities.

B. If the RFA applies to the regul ations, the author
shoul d prepare a regulatory flexibility analysis unless
it is determned that the regulations will not have a
signi ficant econom c inpact on a substantial nunber of
small entities (see (C) below). Statistical and other
data concerning the nunber of affected small entities
may be obtained through a nunber of resources,
including the IRS Statistics of Inconme Division, the
I RS Fornms and Publications Division, the IRS Ofice of
Smal | Business Affairs, tax practitioners, snal
busi nesses, Treasury’'s Ofice of Tax Analysis, revenue
estimates and other |egislative history of the
underlying statute, and other resources available in
t he Chief Counsel library.

C. If it is determined that the regulations will not have
a significant econom c inpact on a substantial nunber
of small entities, the factual basis for such
determ nation shoul d be docunented. See (B) above for
potential sources to consult in determ ning the nunber
of affected small entities.

D. The regulatory flexibility analysis or other |anguage,
as appropriate, should be inserted into the preanbl e of
the regul ations. See Appendi x A for nodel | anguage.

E. The principal author should prepare a RFA Checklist as
descri bed bel ow.

43 RFA Checkl i st

A RFA Checklist should be prepared for all regul ations,
regardl ess of whether the regul ations are subject to the
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RFA. The formto be used for the checklist is set forth as
Appendi x B.

The original Checklist should be placed in the regul ations
file. A copy of the Checklist should be attached to and
circulated wth the regul ations signature package for review
by all reviewers of the regulations. A copy of the
Checklist (along with a copy of the regulations and the

pl ai n | anguage sumary) should be sent to the IRS Ofice of
Smal | Business Affairs (Attn: Director, Small Business
Affairs) on or prior to the date the signature package is
circulated for review. Prior to sending the regulations to
the Federal Register, the regulations unit will detach the
Checklist and file it in a central file in the regul ations
unit that will contain the Checklist for all regulations. A
copy of the Checklist also should be attached to the report
that is sent to GAO pursuant to 5 U. S.C. 801

/ s/
STUART L. BROMN
CH EF COUNSEL




APPENDI X A

. Moddel Language: Analysis not required because the
regulation is a final (interpretative) regulation for which
an NPRM was issued prior to March 29, 1996.

It al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U S.C. chapter 5) does not apply
to these regul ati ons, and because the notice of proposed
rul emaki ng preceding the regul ations was issued prior to March
29, 1996, the Regulatory Flexibility Act (5 U S.C. chapter 6)

does not apply.

1. Mdel Language: Analysis not required because the
regulation is an interpretative regulation that does not
I npose a collection of information on snall entities

It al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U S.C. chapter 5) does not apply
to these regul ati ons, and because the regul ati on does not i npose
a collection of information on small entities, the Regul atory

Flexibility Act (5 U S.C. chapter 6) does not apply.

I[1l. Mdel Language: Analysis required.

A. Interpretati ve requl ati ons.

i NPRM
An initial regulatory flexibility analysis has been prepared
required for the collection of information in this notice of

proposed rulemaking under 5 U.S.C. 8 603. A summary of the
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analysis is set forth bel ow under the heading *Summary of Initial

Regul atory Flexibility Analysis.’

ii. Tenporary Requl ations.

Because no precedi ng notice of proposed rulenaking is
required for this tenporary regulation, the provisions of the
Regul atory Flexibility Act do not apply. However, an initial
Regul atory Flexibility Analysis was prepared for the proposed
regul ati ons published el sewhere in this issue of the Federal

Regi st er.

iii. Final requlations.

A final regulatory flexibility analysis has been prepared
for the collection of information in this Treasury Deci sion under
5U.S.C. 8§ 604. A summary of the analysis is set forth below
under the heading 'Summary of Final Regulatory Flexibility

Analysis.'

B. Legislative regulations

i. NPRM .

An initial regulatory flexibility analysis has been prepared
for this notice of proposed rulemaking under 5 U.S.C. 8§ 603. A
summary of the analysis is set forth below under the heading

‘Summary of Initial Regulatory Flexibility Analysis.'



ii. Tenporary Requl ations.

Because no preceding notice of proposed rulenaking is
required for this tenporary regulation, the provisions of the
Regul atory Flexibility Act do not apply. However, an initial
Regul atory Flexibility Analysis was prepared for the proposed
regul ati ons published el sewhere in this issue of the Federal

Regi ster.

iii. Final requlations.

A final regulatory flexibility analysis has been prepared
for this Treasury Decision under 5 U.S.C. 8 604. A summary of
the analysis is set forth below under the heading ‘Summary of

Regulatory Flexibility Analysis.'

IV. Model Language: Analysis not required because the
regulations will not impose a significant economic
impact on a substantial number of small entities;
certification and factual support provided

A. Interpretative requlations

It is hereby certified that the collection of information in
these regulations will not have a significant economic impact on
a substantial number of small entities. This certification is
based upon the fact that [insert factual support]. Therefore, a
Regulatory Flexibility Analysis under the Regulatory Flexibility

Act (5 U.S.C. chapter 6) is not required.



B. Leqgislative requl ations.

It is hereby certified that these regulations will not have
a significant econom c inpact on a substantial nunber of snal
entities. This certification is based upon the fact that [insert
factual support]. Therefore, a Regulatory Flexibility Analysis
under the Regulatory Flexibility Act (5 U S.C. chapter 6) is not

required.



Appendix B

REG FLEX CHECKLIST

Regulations Project (number and title):

1. Legislative/Interpretative Regulations
Check one of the following, whichever is applicable:
a. Legislative Regulations (RFA applies; go to 3. below)

b. Interpretative Regulations (RFA applies to the extent a collection of
information is imposed on small entities; go to 2. below)

C. Other; explain

2. Collections of Information (complete for interpretative regulations)
a. Does the regulation contain a collection of information?
__i.Yes. (Goto 2.b. below)
__ii. No. The RFA does not apply. (Go to 4. below.)
b. Is any collection of information in 2.a. imposed on "small entities"?
__i.Yes. (Goto 3. below.)
___ii. No. The RFA does not apply (Go to 4. below.)
3. Regulations Subject to RFA
If the regulations are legislative (see 1.a.) or are interpretative and impose a

collection of information on small entities (see 2.b.i.), complete either a. or b.
below, whichever applies.



a. RegFlex Analysis Prepared. Has a regulatory flexibility analysis been
prepared?

__i.Yes. (Goto 4. below.)
__ii. No. (Go to 3.b. below.)

b. Certification. Do the regulations contain a certification that the regulations
(if legislative) or the collection of information imposed by the regulations (if
interpretative) do not impose a significant economic impact on a substantial
number of small entities?

__i.Yes. (Goto 4. below.)

___ii. No. Explain why the regulations do not contain a regulatory
flexibility analysis:

4. Alternative Approaches
a. Regardless of whether the regulations are subject to the RFA, were other
alternative regulatory approaches considered in an attempt to minimize the
burden on small entities?
___i. Yes. (Checklist is complete.)
__ii. No. (Goto 4.b. below.)

b. Other alternatives were not considered because:

___i. The statute and/or legislative history prevented consideration of
other alternatives.

___ii. Other. Explain.




